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DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
FOR

BLTIE IIERON BAY. SECTION ONE

STATE OF TEXAS

COUNTY OF MONTGOMERY
KNOW ALLMEN BY THESE PRESENTS:

This Declaration of Covenants, Conditions and Restrictions, made on the date ltereinafter

set forth by BAY DEVELOPMENT, L.L.C., hereinafter referred to as "Declarant,"

WITNESSETH:

WHEREAS, Declarant is the owner of that certain tract of land known as 'BLUE HERON
BAY" being a Subdivision of 15.646 acres of land situated in the William Atkins Survey, A-3,

Montgomery County, Texas, as more fully described on Exhibit "A" attached hereto and
according to the plat ("Plat") of said Blue Heron Bay, S-egtion One, recqrded in the office of the

County Clerk of Montgomery County, Texas on the lP day of AuGuST, 1997, after

having been approved as provided by law, and being recorded in Cabinet J , Sheetls) 144-t

_, of the Map Records of Montgomery County, Texas (hereinafter referred to as the "Properfy"

or the "Subdivision"); and

WHEREAS, it is the desire of Declarant to place certain restrictions, easements,
covenants, conditions, stipulations and reservations (herein sometimes referred to as the

"Restrictions") upon and against such Property in order to establish a uniform plan for the

development, improvement and sate of the Property, and to insure the preservation of such

uniform plan for the benefit of both the present and future owners of Lots in said Subdivision;

NOW, THEREFORE, Declarant hereby adopts, establishes and imposes upon the
Subdivision known as Blue Heron Bay, Section One, and declares the following reservations,

easements, restrictions, covenants and conditions, applicable thereto, all of which are for the
purposes of enhancing and protecting the value, desirability and attractiveness of said Property,
which Restrictions shall run with said Property and title or interest therein, or any part thereof,
and shall inure to the benefit of each owner thereof, except that no part of this Declaration or the
Restrictions shall be deerned to apply in any manner to tlre areas identified or platted as a Reserve
on the Plat or to any area not included in the boundaries of said Plat. Declarant also declares that
this Subdivision shall be subject to the jurisdiction of the "Association" (as hereinafter defined).

ARTICLE I

DEFINITIONS

Section 1.01. "Annexable Area" shall mean and refer to any additional property made
subject to the jurisdiction of the Association pursuant to the provisions set forth herein, including,
without limitation any other Sections of Blue lleron Bay subdivision, if any, Declarant may plat
and any property adjacent to or in the proximity of the Property which the Declarant may wish
to include in the jurisdiction of the Association

Section 1.02 "Association" shall mean and refer to Blue Heron Bay Property Owners
Association, and its successors and assigns.

Section I .03 "Blue Heron Bay" shall mean and refer to this Subdivision and any other
sections of Blue Heron Bay hereafter made subject to the jurisdiction of the Association.

Section 1.04 "Board of Directors" shall mean and refer to the Board of Directors of the
Association.
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Section 1.05 "Committee" shall mean and refer to the Architectural Control Committee

for the Subdivision as set forth in Article IV hereof.

Section 1.06 "Builders" shall mean and refer to persons or entities that purchase Lots and

build speculative or custom homes thereon for third pafty purchasers.

Section 1.07 "Common Area" shall mean all real property (including the improvements

thereto) within the subdivision owned by the Declarant and/or the Association for the common

use and enjoyment of the Owners and/or any other real property and improvements, including,

but not limited to, roads, parks, open spaces, greenbelt areas and other facilities and areas

designated on the Plat within the Common Area to which the Owners may hereafter become

entitled to use.

Section I .08 "Lake" shall mean and refer to the body of water known as Lake Coruoe.

Section 1.09 "River Authority" or "SJRA" shall mean and refer to the San Jacinto River

Authority.

Section 1.10 "Utility District" shall mean and refer to the Stanley Lake Municipal Utility

District.

Section 1.11 "Contractor" shall mean and refer to the person or entity with whom an

Owner contracts to construct a residential dwelling on such Owner's Lot-

Section 1.12 "Declarant" shall mean and refer to Bay Development, L'L-C., and any/or

a successor(s) and assign(s) of Bay Development, L.L.C., with respect to the voluntary

disposition of all (or substantially all) of its right, title and interest in and to the Properties.

However, no person or entity merely purchasing one or more Lots from Bay Development,

L.L.C. in the ordinary course of business shall be considered a "Declarant. "

Section 1.13 "Lot" shall mean and refer to any plot of land identified as a Lot or tract

on the plat of the Subdivision (whether identified, for example, as Lot 1, 2,3, etc.)' For purposes

of this instrument, "Lot" shall not be deelned to include any portion of any "Reserves,"

"Restricted Reserves" or "Unrestricted Reserves," (defined herein as any Reserves, Restricted
Reserves or Uruestricted Reserves shown on the Plat) in the Subdivision, regardless of the use
made of such area.

Section 1.14 "Lakefront Lot" shall mean and refer to tnts adjoining any portion of Lake
Conroe, shown on the Plat as Lots l-27, Block I of the Subdivision.

Section 1. 15 "Interior [,ot" shall mean and refer to all Lots in the Subdivision which do
not adjoin any portion of Lake Conroe, shown on the Plat as Lots 1-7, Block 2 of the Subdivision.

Section 1.16 "Residential Dwelling" shall mean and refer to a single residential dwelling
with garage and/or servants quarters.

Section l.17 "Improvement" shall mean and refer to any dwelling, garage, carport,
swimming pool, boat slip and any other object or structure placed on, in or under the Properties.

Section 1.18 "Resident" shall mean and refer to every person or entity occupying a
Residential Dwelling within the Properties.

Section 1.19 "Member" shall mean and refer to every person or entity who holds a
membership in the Association.

Section 1.20 "Owner" shall mean and refer to the record owner, whether one or more
persons or entities, of fee simple title to any Lot which is a part of the Subdivision, including (i)
contract sellers (a seller under a Contract-for-Deed), but excluding those having such interest
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merely as security for the performance of an obligation, and (ii) Declarant (except as otherwise

provided herein).

ARTICLE II

RESTRICTIONS. EXCEPTIONS AND DEDICATIONS

Section 2.01 The PIat dedicates for use as such, subject to the limitations set forth
therein, the private streets and easements shown thereon and such Plat further establishes certain
restrictions applicable to the Properties including, without limitation, certain minimum setback
lines. All dedications, limitations, restrictions and reservations shown on the Plat are incorporated
herein and made a part hereof as if fully set forth herein, and shall be construed as being adopted
in each and every contract, deed or conveyance executed or to be executed by or on behalf of
Declarant, conveying said property or any part thereof, whether specifically referred to therein
or not.

Section 2.02 Declarant reserves the easemenLs and roadways as shown on the Plat for the
purpose of constructing, maintaining and repairing a system or systems of electric lighting,
electric power, telegraph and telephone line or lines, gas, water lines, sewers, storm sewers,
drainageways or any other utility Declarant sees fit to install in, across and/or under the
Properties.

Section 2.03 Declarant reserves the right to make changes in and additions to the above
easements for the purpose of most efficiently and economically installing the improvements.
Should any utility company furnishing a service covered by the general easement herein provided
request a specific easement by separate recordable document, Declarant, without the joinder of
any other Owner, shall have the right to grant such easement on said property without conflicting
with the terms hereof.

Section 2.04 Declarant reserves the right, during installations of concrete paving of the
streets as shown on the Plat, to enter onto any Lot or [-ots for the purpose of disposing of
excavation from dredged material from the shoreline of the Properties and street excavation,
including the removal of any trees, if necessary, whether or not the Lot or Lots have been
conveyed to and/or contracted for any other Owner or Owners.

Section 2.05 Neither Declarant nor any utility company using the easements herein
referred to, shall be liable for any damages done by them or their assigns, their agents, employees
or servants to fences, shrubbery, trees, flowers or any other property of the Owner situated on
the land covered by said easements

Section 2.06 It is expressly agreed and understood that the title conveyed by Declarant
to any Lot or parcel ofland witbin the Properties by contract, deed or other conveyance shall be
subject to any easement affecting same for roadways or drainage, water, gas, sewer, storm
drainageways, electric light electric power, cable service, telegraph or telephone purposes and
shall convey no interest in any pipes, Iines, poles or conduits, or in any utility facility or
appurtenances, thereto constructed by or under Declarant or any easement owner, or their agents
through, along or upon the premises affected thereby, or any part thereof, to serve said lan4 or
any other portion of the Properties, and where not affected, the right to maintain, repair, sell or
lease such appurtenances to any municipality, other governmental agency or any public service
corporation or any other party, and such right is hereby expressly reserved.

Section 2.07 Utility Easements

(a) A sixteen foot (16') utility easement has been dedicated along the front of all Lots.
In addition, a sixteen foot (16') utility easement has been dedicated along the rear of the Interior
Lots as shown on the Plat.
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(b) No building shall be located over, under, upon or across any portion of any utility
easement; however, the Owner of each I.ot shall have the right to construct, keep and maintain
drives and similar improvements across the utility easement along the front of the Lot and shall
be entitled to cross such easements at all times for purposes of gaining access to and from such
Lots.

(c) With the prior approval of the Committee, the Owner of a Lot with a utility
easement along any side lot line also shall have the right to construct, keep and maintain
driveways, walkways, steps, air conditioning units and equipment over, across or upon any utility
easement along the side of such Lots (the "Side Lot Utility Easement"), and shall be entitled, at
all times, to cross, have access to and use the improvements located thereon; however, any such
improvements placed upon such Side Lot Utility Easement by the Owner shall be constructed,
maintained and used at Owner's risk and the location of such improvements shall not impede the
natural flow of water across the Lot. The Owner of each Lot subject to said Side Lot Utility
Easements shall be resporsible for (i) any and all repairs to the driveways, walkways, steps, air
conditioning units and equipment which cross or are located upon such Side Lot Utility Easements
and (ii) repairing any damage to said improvements caused by the Utility District or any public
utility in the course of installing, operating, maintaining, repairing or removing its facilities
located within the Side Lot Utility Easements

(d) The Owner of each Lot shall indemnify and hold harmless Declarant, the Utility
District and public utility companies having facilities located over, across or under utility
easements from any loss, expense, suit or demand resulting from injuries to persons or damage
to property in any way occurring, incident to, arising out of, or in connection with said Owner's
installation, maintenance, repair or removal of any permitted improvernents located within utility
easements, including where such injury or damage is caused or alleged to be caused by the sole
negligence of such public utility or its employees, officers, contractors or agents.

(e) In no event shall any Owner construct, maintain or use any ofthe above described
improvements or any other improvements within any utility easements located along the rear of
such Owner's Lot.

(0 In addition to the utility easements shown on the recorded Plat, there is hereby
dedicated a five foot (5') wide Mid-South Electric Cooperative ("Mid-South") easement,

extending from the surface of the ground downward, and said easement being two and one-half
(21/z) feet on each side ofunderground electric service lines as now or hereafter constructed and
will extend along the route selected by Mid-South from Mid-South's distribution facilities to the
electric meter when and as located upon Lots and Reserves in the Subdivision. Mid-South shall
have the right to excavate said Lot easement strip, and to remove objects, structures, growth or
protrusions thereon,

Section 2.08 Road and Street Easements. The fust 827' of roadway from Highway 105
shall be dedicated to the public. The remaining roads and streets in the Properties are not
dedicated to the public, but shall be operated as private streets by the Association with each
Owner having an easement for the use and benefit of such Owner of a Lot fronting thereon or
adjacent thereto, which easements shall include rights of ingress, egress and passage over and
along said streets in favor of the Declarant, the Association, the Owners and their respective legal
representatives, successors and assigns, guests, invitees, licensees, designees and the successors-
in{itle to each Lot Owner and in favor of the invitee and designees of each successor-in-title to
each l-ot Owner, but not in favor of the public. In addition to the other provisions appearing
within these Restrictions, the Declarant and upon Transfer of Control, the Board of Directors of
the Association is specifically authorized to recommend, adopt, implement and enforce rules,
regulations, mechanisms and procedures governing use of the entry gate, streets and roads
covering items such as (but not necessarily limited to):

(a) identification and entry programs for Owners and their respective immediate
families, their guests and invitees and vehicles owned or driven by any of them;
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(b) speed limits, designated parking areas, restricted parking areas and no-parking;

(c) signs and graphics to provide announcements to unauthorized personnel concerning
potential criminal trespass matters;

(d) a "fines" system through which the Association can levy and collect fines from its
Members for violations of the applicable rules and regulations; and

(e) disclaimers of liability for any and all matters or occurrences on or related to the
Common Areas.

Subject to the terms and conditions of this Section, the private roads and streets in the
Properties as shown on the Plat are hereby dedicated as utility easements strictly for the purpose
of constructing, operating, maintaining or repairing a system(s) of electric lighting, electrical
power, telegraph and telephone lines, gas lines, sewers, water lines, storm drainage (surface or
underground), cable television, or any other utilities that the Declarant sees fit to install (or permit
to be installed) in, across and/or under the Property. The dedication of the private roads and
streets as utiliry easements shall not affect the Association's operation of the roads and streets in
this Property as private roads and streets.

Notwithstanding the Association's operation of the roads and streets in the Property as
private streets, Declarant hereby grants to Law enforcement agencies and ofhcers of Montgomery
County and the State of Texas, other governmental law enforcement bodies, fire department
officials and fire protection personnel, vehicles and equipment, ambulances, school buses,
Montgomery County ofltcials and personnel and other governmental officials and personnel, and
to the authorized agents of the Association for performance of the Association's duties and
obligations and exercise ofthe Association's rights in respect to the Properties, riglrts of ingress
and egress and passage over and along said private roads and streets of the Properties in
connection with the performance of their official functions.

ARTICLE III

USE RESTRICTIONS

Section 3.01 l-and Use and Building Type. All Lots shall be known and described as
Lots for single family detached residential dwellings only (hereinafter sometimes referred to as
"Residential Lots"), and no structure shall be erected, altered, placed or permitted to remain on
any Residential Lot other than one (l) single family dwelling with a detached or an attached fully
enclosed garage for not less than two (2) nor more than three (3) cars. The garage will be
available for parking automobiles at all times without any modifications being made to the interior
of said garage. Such garage or carport shall be constructed at the same time as the dwelling and
act as an integral part of the residential structure, constructed with tbe same design, color and
materials as the residence. Occupancy ofthe dwelling shall not be authorized until the garage is
complete. The residential dwelling shall not exceed a height ofthirty-five (35) feet. The height
shall be measured from where the highest point of nahrral grade of the Lot abuts the structure,
except where the slab must be elevated above the natural grade to achieve minimum slab elevation
as required by the Committee. In this situation the height shall be measured from the minimum
slab elevation established by the Committee. A detached garage or carport shall not exceed one
story in height provided, however, if a bona hde servants quarters is constructed above the
garage, the total height will not exceed the main dwelling in height or number of stories.

Except as otherwise provided herein, all attached garages shall open to the side or to the
rear of the [.ot upon which it is built, except that no garage may open to the rear of a Waterfront
Lot unless otherwise approved by the Architectural Control Committee. All garages may open
to the front of the Lot if the front of the garage is set back at least fifty (50) feet from the front
lot line unless otherwise approved by the Committee. However, no garage may extend over the
rear building line. All garages opening to the front of the Lot must be set back ten (10) feet
behind the main Residential Dwelling. All detached garages where permitted in this Article must
be attached to the main residence with a covered walk.

CTA WPDOCS\RESTRICNBLUEHER ONE

i t le Data CH TDI17410 MG 9747500.005



284-00-0 I  32

As used herein, the term "Residential Purposes" shall be construed to prohibit the use of
said Lots for garage apartments or apattment houses; and no Lot shall be used for business or
professional purposes of any kind, nor for any cornmercial or manufacturing purpose. Each lot
and improvement thereon shall be used only as a single family residence. The rental of a dwelling
for occupancy as a residence shall not be construed as a business. No building of any kind or
character shall ever be moved onto any Lot within said Properties without written permission of
the Committee; however, no Residential Dwelling shall be moved onto any Lot within said
Properties.

Section 3.02 Carports. Carports are acceptable, however, in no case shall they substitute
for the two car garage requirement. No carport shall be erected or permitted to remain on any
Lot without the expressed prior written approval of the Committee. Approval will be denied
unless the carport is an integral part of the residential strucilre and the carport is constructed with
the same design, color and materials as the Residential Dwelling. Only motor vehicles, as
identified in Section 3.20 ofthis Article, shall be parked or stored in a carport.

Section 3.03 Architectural Control. No improvement shall be erected, placed or altered
on any Lot until the construction plans and specifications and a plot plan showing the location of
the improvement thereon have been approved by the Architectural Control Committee with respect
to harmony with existing structures, design, color, location with respect to topography and
finished grade elevation and compliance with minimum construction standards more fully provided
for herein.

Section 3.04 Dwelling Size. The minimum square footage of the total living area of the
main residential structure, exclusive of open porches, garages and/or carports, and servants
quarters, shall be as follows:

(a) Interior t ots - The minimum living area of a one (1) or one and one-half (1 %) story
residential strucntre shall be 2200 square feet. The minimum living area of a two (2) or two and
one-half (2th) story residential structure shall be 2400 square feet.

(b) Waterfront l,ots - The minimum living area of a one (1) or one and one-half (1%)

story residential structure shall be 2400 square feet. The minimum living area of a two (2) or two
and one-half (2th) story residential structure shall be 2600 square feet.

Section 3.05 Type of Constnrction. Materials and Landscaping.

(a) Residences, garages and carports shall be of 80 percent masonry construction or
its equivalent on its exterior wall area, unless approved in writing by the Committee, except that
detached garages and carports of interior Lots may have wood siding of a type and design
approved by the Committee (stucco is considered masonry). All chimneys shall be of masonry
construction.

(b) No external roofing material other than slate, tile, metal, built up roof, composition
(where the type, weight, quality and color has been specifically approved by the Committee) shall
be used on any building in any part of the Properties without the written approval of the
Committee. All roofing material must be applied in accordance with the manufachrrer's
specifications. Roof vents, vent stacks, galvanized roof valleys and other roof items must be
painted to match the roof materials. Galvanized roof valleys must be primed before being painted
to insure the prevention of pealing.

(c) No window or wall type air conditioners shall be permitted to be used, erected,
placed or maintained on or in any building in any part of the Properties.

(d) Each kitchen in each dwelling or living quarters situated on any Lot shall be
equipped with a garbage disposal unit, which garbage disposal unit shall at all times be kept in
a serviceable condition.
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(e) Landscape layout and plans shall f,rrst be approved by the Committee before work
commences.

(f) All roof ventilation (other than ridge ventilators) shalt be located to the rear of the
roof ridge line and/or gable of any structure and shall not extend above the highest point of such
structure, so as not to be visible from any street. The Committee shall have the right to approve
the exceptions to the foregoing in cases where energy conservation and heating/cooling efficiency
require ventilators that, because ofthe particular roofdesign, cannot be hidden from view.

Section 3.06 Building Location. No main residence, garage or carport nor any part
thereof shall be located on any [,ot nearer to the front or rear Lot line than the minimum building
lines as shown on the Plat No main residence, garage or carport or any other out building or any
part thereof shatl be located nearer than five (5) feet to any interior side Lot line. An arbor or
other out building or structure which has been approved by tbe Committee may be constructed
beyond said rear building line. A satellite dish is not considered a structure (see Section 3 .22 of
this Article for satellite dish location). Said out building or structure shall contain no more than
four hundred (400) square feet and be no less than sixty-five percent (65%) open in its total wall
surfaces unless otherwise approved by the Committee. All materials used in constructing any out
building or other such structure shall be in harmony with the main residence. For the purpose of
this covenant, eaves, steps and open porches shall not be considered as a part of the building;
provided, however, that this shall not be construed to permit any portion of a building on any Lot
to encroach upon another Lot, except that any Owner of one or more adjoining Lots may, with
the written permission of the Committee, merge such t ots into one building site with the privilege
of placing or constructing improvements on such resulting site, in which case side setback lines
shall be measured from the resulting side property lines rather than the Lot lines as indicated on
the recorded plat and such composite building site shall thereupon be regarded as a "Lot" for the
purposes of this Article III, Section 3.06 only. For the purpose of these restrictions, the front of
each Lot shall coincide with and be the property line having the smallest or shortest dimension
abutting a street. Unless otherwise approved in writing by the Committee, each main residential
dwelling will face the front of the Lot.

Upon written request, the Committee may approve deviations from the single family
detached building location requirements provided such deviations do not alter the scope and intent
of the restrictions.

Section 3.07 Slab Requirements. All building foundations shall consist of a concrete
slab, unless the Committee approves a different type of foundation when circumstances, such as
topography of the Lot, make it impractical to use a concrete slab for all or any portion of the
foundation of the building improvements constructed on the Lot. The finished slab elevation for
all structures shall be above the 100 year flood plain as established by Commissioner's Court of
Montgomery County, Texas, the Montgomery County Engineers Office, and other applicable
governmental authorities. All residential foundations/slabs for all Lots in the subclivision must
be a minimum of eight inches above finished grade of the Lot at the foundation perimeter. The
Committee does not determine whether the structural integrity of the slab is adequate. A
structural engineer should be consulted on these matters. Sufficient soil investigation should be
obtained for proper slab design.

The Comminee may make deviations in the above foundation requirements provided such
deviations do not alter the scope and intent of the restrictions.

Section 3.08 Annoyance or Nuisances. No noxious or offensive activity shall be carried
on upon any Lot nor shall anl'thing be done thereon which may become an annoyance or nulsance
to the neighborhood. No exterior speaker, horn, whistle, bell or other sound device, except
security and fire devices used exclusively for security and fire purposes, shall be located, used or
placed on a Lot. Activities especially prohibited, including but not limited to the following, are:

(a) The performance of work on automobiles or other vehicles upon the Lot or in
driveways or streets abutting Lots except as permitted in section 3.21 of this Article.

1
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The use or discharge of firearms, firecrackers or other fireworks within the

Storage of flammable liquids in excess of frve gallons.

(d) Activities which may be offensive by reason of odor, fumes, dust, smoke, vision,
vibration or pollution which are hazardous by reason of excessive danger, fire or explosion.

The Board of Directors shall have the final decision as to determinins what constihttes a
nutsance or annoyance.

Section 3.09 Temporary Structures. No structure of a temporary character, whether
trailer, basement, tent, shack, garage, barn or other outbuilding shall be maintained or used on
any Int at any time as a residence, or for any other purpose, either temporarily or permanently;
provided, however, that Declarant reserves the exclusive right to erect, place and maintain such
facilities in or upon any portion of the Properties as in its sole discretion which may be necessary
or convenient while selling Lots, selling or constructing residences and constructing other
improvements upon the Properties. Such facilities may include but not necessarily be limited to
sales and construction offices, storage areas, and signs Portable toilet facilities shall be placed
at the construction site of all Residential Dwellings. Upon approval of the Committee, a Builder
or a contractor building a Residential Dwelling on a Lot for the Owner of such Lot may place a
temporary construction office on the Lot. No garage, servant's quarters or other permitted
accessory strucbre shall be erected, placed or maintained on any Lot until construction of the
main residential dwelling has commenced. Any structure on which construction has commenced
must be completed within a reasonable length of time.

Section 3.10 Signs and Billboards. No signs, billboards, posters, or advertising devices
of any character shall be erected, permitted or maintained on any Lot or plot without the express
prior written consent of the Association. All signs, billboards, posters and other advertising
devices shall conform to the Committee's predetermined sign policy. The Association, Declarant
or their agents shall have the right to remove any sign not complying with the above referenced
policy and in so doing, shall not be liable and are expressly relieved from any liability for trespass
or other tort in connection therewith or rising from such removal. The right is reserved by
Declarant and its designated agent to construct and maintain such signs, billboards or advertising
devices as is customary in connection with the general sale of property.

Section 3.11 Oil and Mining Operations. No oil drilling or development operation, oil
refining, quarrying or mining operations of any kind shall be permitted upon or in any Lot nor
shall oil wells, tanks, tunnels, mineral excavations or shafts be permitted upon or in any Lot. No
derrick or other structure designed for use in boring for oil or natural gas shall be erected,
maintained or permitted upon any Lot.

Section 3.12 Storage and Disposal of Garbage and Refuse. No Lot shall be used or
maintained as a dumping ground for rubbish. Trash, garbage or other waste materials shall not
be kept except in sanitary containers constructed of metal, plastic or masonry materials with
sanitary covers or lids, Equipment for the storage or disposal of such waste materials shall be
kept in clean and sanitary condition. No Lot shall be used for the open storage of any materials
whatsoever, which storage is visible from the street, except that new building materials used in
the construction of improvements erected upon any Lot may be placed upon such Lot at the time
construction is commenced and may be maintained thereon for a reasonable time, so long as the
construction progresses without undue delay, until the completion of the improvements, after
which these materials shall either be removed from the [,ot or stored in a suitable enclosure on
the Lot.

Section 3.13 The type of electric service supplied to
Owners will be alternating current at approximately 60 cycles per second, single phase, three
wire, l20l24O volts and metered at 240 volts. It is understood and agreed that only electrical
service of the characteristics described above. will be furnished by Mid-South Electric

8
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Properties.
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Cooperative in Blue Heron Bay Subdivision, and that such service will be from the electric
distribution system to be installed by Mid-South, and Owners agree that only electric service at
l2Ol24O volts, single phase, three wire, will be available for Lots. The locked rotor current of
any motor connected to this service will be limited in accordance with the standard service
practices of Mid-South. The utility easement areas dedicated and shown on the recorded map of
Blue Heron Bay Subdivision, may be cleared and kept clear by any utility of all trees, bushed and
other growth, including overhanging branches from trees or protrusions from structures located
upon adjacent property, without payment to Owners by such utility for such clearance, cutting or
trimming. The provisions of this paragraph shall constitute a covenant running with the land as
to each [,ot and Owner in the Properties.

Declarant does hereby require that individual underground electrical service drops be
installed to each residence. The Owners of each residence will therefore comply with Mid-South's
policy regarding such underground service installations, and the Owners do hereby agree to pay
any charges which might be incurred for the installation of the underground service as set forth
in the policy. Mid-South's policy is subject to change from time to time without notice. The
Owners shall ascertain the location of said service drops and keep the area over the route of said
drops free of excavations and clear of structures, trees and other obstructions; and Mid-South may
install, maintain, repair, replace and remove said underground service drops, and open the ground
for any such purpose or pulposes; and no payment will be due or made by any utility for such use
or activity.

Declarant hereby reserves the right to grant upon, across and over each Lot and easement
and license along the perimeter boundaries of each Lot to the width of five feet measured from
each boundary ofeach l-ot, protruding ftom each boundary into the interior portion ofeach Lot,
for the purpose of erection, construction, maintenance, repair and the continuous placement of an
electrical lighting system throughout the Property. This reserved right is expressly reserved on
behalf of and for the benefit of Declarant and any public utility company, including but not limited
to Mid-South Electric Cooperative. This reserved right includes expressed right of Declarant and
each public utility company to clear, grade and remove such obstructions including, but not
limited to, trees, brush and other landscaping that the Declarant or the public utility company
deems necessary in order to effectuate the construction, erection, maintenance and continuous
placement of the electrical lighting system hereby contemplated. Declarant further reserves
hereby, unto themselves and to any such public utility company, the expressed right to enter upon
any Lot for the purpose of constnrction, installation, maintenance, repair and continuous
placement of the electrical lighting contemplated hereunder and to remove any obstruition as
might exist within this designated area, and such shall not be deemed to be trespass in any respect
to the rights of the Owner of the Lot. Each Owner, by acceptance of a Deed to a Lot in these
Properties, does acknowledge the existence ofthis reserved right and the rights hereunder created,
such right being for the expressed benefit of each other Lot in the Properties, Neither Declarant
nor any public utility company acting under the easement license or rights referred to herein shall
be liable for any damages done by themselves or their assigns, agents, employees or servants to
any fences, shrubbery, trees, flowers or any other property of the Lot Owner situated on the
property by this easement and license.

Section 3.14 Views to and from Lake Conroe. Views to and from Lake Conroe are
encouraged so that each view can become a positive addition to the environment of the Properties.
Except for approved trees, no view obstruction plant material greater than two (2) feet in height
shall be permitted on any Waterfront Lot beyond the rear building line. It is not the intent of
these restrictions to remove any existing trees from the Property. The removal of existing trees
from [,ots must be approved by the Committee.

Section 3.15 Walls. Fences and Hedges. All walls, fences and hedges must be approved
by the Committee. Except as otherwise provided herein, no walls or fences shall be erected or
maintained nearer to the front of any Lot than the front of the Residential Dwelling constructed
on the lot as shown on the recorded Plat. Except as otherwise provided herein, all walls and
fences on any Lot must be of ornamental iron, wood or masonry construction unless otherwise
approved by the Committee. The Declarant may construct fencing eight (8) feet tall at entrances
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to the Properties. Unless otherwise approved by the Committee, all ornamental iron fences shall
be black in color and of a design that conforms to the Committee's pre-determined plan for such
improvements. No chain link fences shall be erected placed or permitted to remain on any
residential Lot. All wooden fences shall be constructed on No. 1 Western Cedar. Where
approved herein, all wooden fences exposed to view from the street adjacent to the Lot shall be
built so the finished side faces said street. No fence shall be installed which will impede the
natural flow of water across the Lot. Unless otherwise approved by the Committee, pilasters
which are in harmony with the main residential structure shall be used in conjunction with
ornamental iron fences. A small patio which is an integral part of the dwelling may be enclosed
with a fence or wall. Ownership of any wall, fence or hedge erected as a protective screening on
a Lot shall pass with title to the Lot, and it shall be the Owner's responsibility to maintain said
protective screening thereafter. In the event of default on the part of the Owner or occupant of
any Lot to maintain said protective screening and such failure continuing after ten days written
notice thereof, the Association, at its option, without liability to the Owner or occupant in trespass
or otherwise, may, in its discretion, enter upon said Lot and cause said protective screening to be
repaired or maintained or do any other thing necessary to secure compliance with these
restrictions, so as to place said protective screening in a satisfactory condition and may charge the
Owner or occupant of such Lot for the cost of such work. The Owner or occupant, as the case
may be, agrees by the purchase or occupancy of the lot to pay such statement immediately upon
receipt thereof, and all such payments by The Association, shall, likewise, be secured by a
Vendor's Lien for the benefit of the Association in the same manner as the maintenance charges
payable in accordance with Article VI herein. In addition to the provisions above, the following
restrictions shall apply to the following lots:

Waterfront [.ots - Unless otherwise approved by the Committee, no wall or fence shall be
erected or maintained nearer to the rear of any Waterfront Lot than the rear of the
Residential Dwelling constructed on the Lot. Except as provided otherwise herein or as
may be approved by the Committee, all fences constructed on Waterfront Lots shall be hve
(5) feet tall and will be made of ornamental iron of a design that conforms to the
Committee's pre-determined plan for such improvements. Unless otherwise approved by
the Committee, all hedges planted and/or maintained adjacent to fences shall not exceed
five (5) feet in height.

Interior [,ots - Unless otherwise approved by the Committee, all walls and fences on any
Interior Lot must be six (6) feet tall except that ornamental iron fences must be five (5)
feet tal[.

Section 3. 16 Mailboxes. The Declarant or the Committee, as the case may be, shall have
the right to designate the exclusive design, motif and materials for mail boxes within the
Properties and may at its option purchase such items in bulk and resell them to each Owner at
cost,

Section 3.17 Utilities. Improvements situated on a l-ot shall be connected to the water
and sewer lines as soon as practical after same are available at the property lhe. No privy,
cesspool or septic tank shall be placed or maintained upon or in any Lot, The installation and use
of any propane, butane, LP gas or other gas tank, bottle or cylinder of any type (excluding those
normally associated with outdoor barbecue grills) shall require the prior written approval of the
Committee and shall be screened from public view. All telephone, electric cable or other service
lines shall be installed underground.

Section 3.18 Views. Obstructions and Privacy. In order to promote the aesthetic quality
of "views" within Blue Heron Bay, and particularly the views of Lake Conroe, the Committee
shall have the right to review and approve:

(a) The location of all windows and the type of proposed window treatments and
exposed window coverings.
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(b) The probable view from second story windows and balconies and decks
(particularly where there is a potential invasion of privacy to an adjoining
neighbor).

(c) Sunlight obstructions.

(d) Roof top solar collectors.

(e) Flagpoles, flags, pennants, ribbons, streamers, wind sock and weather vanes.

(f) Exterior storage sheds.

(g) Fire and burglar alarms which emit lights or sounds.

(h) Children's playground and recreational equipment.

(i) Exterior lights.

0) Ornamental statuary, sculpture and/or yard art visible from a street or common
area excluding those which may be part of an otherwise approved landscape plan.

(k) The location of the Residential Dwelling on the Lot.

Prohibited Items. The following items are prohibited from appearing within the properties:

(a) Clotheslines, reels, hanging circles and other exterior clothes drying devices.

(b) Above ground swimming pools.

(c) Window unit air conditioners.

(d) Signs (except for certain "For Sale" and "For l-ease" signs).

(e) Storage of more than five gallons of fuel outside of regular vehicle gas tanks.

(0 Unregistered or inoperable motor vehicles.

Section 3.19 l,otiYard Maintenance. The front and rear yard of all Lots, shall be
landscaped. Such landscaping shall be in accordance with the Committee's Standards. The
Committee's decision shall be final. Unless otherwise provided for herein, such landscaping is
to be completed within three months of the date of occupancy of the dwelling. The Owners or
Residents of all t ots shall at all times keep all weeds and grass thereon cut in a sanitary, healthful
and attractive manner and shall in no event use any lot for storage of materials and equipment
except for normal residential requirements or incident to construction of improvements thereon
as herein permitted or permit the accumulation of garbage, trash or rubbish of any kind thereon
and shall not burn anything. The Owners or Residents of any Lots at the intersection of streets
or adjacent to the Lake, or other facilities where the rear yard or portion of the Lot is visible to
full public view shall construct and maintain suitable enclosure to screen the following from public
view: yard equipment, wood piles or storage piles which are incident to the normal residential
requirements of a typical family. In the event of default on the part of the Owner or Resident of
any Lot in observing the above requirements or any of them, such default continuing after ten (10)
days written notice thereof, the Association or their assigns may, at their option, without liability
to the Owner or Resident in trespass or otherwise, enter upon said Lot and cause to be cut such
weeds and grass and remove or cause to be removed such garbage, trash and rubbish or do any
other thing necessary to secure compliance with these restrictions so as to place said Lot in a neat,
attractive, healthlul and sanitary condition and may charge the owner or occupant of such Lot for
the cost of such work. The Owner or Resident, as the case may be, agrees by the purchase or
occupancy of the property to pay such statement immediately upon receipt thereof, and all such
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payments by The Association shall, likewise, be secured by a Vendor's Lien for the benefit of The
Association in the same manner as the Maintenance Charges payable in accordance with Article
VI herein.

The digging of dirt or the removal of any dirt from any Lot is expressly prohibited except
as may be necessary in conjunction with the landscaping of or construction on such Lot. Unless
otherwise approved by the Committee, no trees shall be cut or removed except to provide room
for construction of improvements, to present a hazard to the structural integrity of the slab or to
remove dead or unsightly trees.

During the construction of a residence, the Owner is required to remove and haul all trees,
stumps, limbs, branches, etc. from the Properties except that the Declarant during construction
of the water, sewer and drainage facilities as well as paving, may burn and dispose of in other
methods, trees, stumps, underbrush and other trash cleared during the construction process and
the Declarant may act in accordance with Article II, Section 4 of this Declaration.

No Owner or contractor may enter upon the Lot adjacent to the one on which he is
building for the purposes of ingress or egress to his Lot during or after construction unless such
adjacent Lot is also owned by such Owner or such Owner has written approval from the adjacent
Lot Owner. Such approval must be furnished to the Committee. All such adjacent Lots shall be
kept free of any trees, underbrush, trash, rubbish and/or any other building debris during or after
construction of improvements.

Section 3.20 Motor Vehicles. No unlicensed motor vehicles sball be allowed within the
subdivision. No motor bikes, motor cycles, motor scooters, "go-carts," or other similar vehicles
shall be permitted to be operated on the Properties, if, in the sole judgment of the Association,
such operation, for reason of noise or fumes emitted, or by reason of manner of use, shall
constitute a nuisance or jeopardize the safety of the Owners, his tenants, and their families

Section 3.21 Storage and Repair of Automobiles. Boats. Trailers and other Vehicles. No
motor vehicle shall be parked or stored on any part ofany Lot, easement, righrof-way, or any
other area in the Subdivision unless such vehicle is concealed from public view inside a garage
or other approved enclosure, except passenger automobiles, passenger vans or pickup trucks that:
are in operating condition; have current license plates and inspection sticker; and are in daily use
as motor vehicles on the streets and highways of the State of Texas; and which do not exceed
seven (7) feet in height or seven (7) feet, seven (7) inches in width or twenty-one (21) feet in
length, may be parked in the driveway on such lot. No non-motorized vehicle, trailer, boat,
marine craft, hover craft, aircraft, machinery or equipment of any kind may be parked or stored
on any part ofany Lot, easement, right-of-way or any other area unless such object is concealed
from public view inside the garage or other approved enclosure. The term "approved enclosure"
shall mean an enclosure that has been previously approved by the Committee. No repair work,
dismantling or assembling of motor vehicles or other machinery or equipment shall be done or
permitted on any street, driveway, or any portion of the Properties If a complaint is received
about a violation of any part of this section, the Association will be the final authority on the
matter. This restriction shall not apply to any vehicle, machinery, or maintenance temporarily
parked and in use for the construction, repair or maintenance of the subdivision facilities or of a
house or of any other structure. No Owner of any [.ot or visitor or guest of any Owner, occupant
or resident shall be permitted to perform work on automobiles or other vehicles in driveways or
streets other than work of a temporary nafure.

Section 3.22 Antennas and Satellite Dishes. No electronic antenna or device for receiving
or transmitting any signal of any type other than an antenna for receiving normal marine signals
from a water craft located on Lake Conroe shall be erected, constructed, placed or permitted to
remain on any Lot, house, garage or other buildings unless otherwise approved by the Committee.
All marine radio anteffras must be attached to the main residential structure. Only one antenna per
Lot shall be permitted. In all cases, no anterma shall be erected as a free standing or guide
structure. No antenna of any style shall be permitted on the l,ot which extends more than ten (10)
feet above the roof of the main residential structure on said Lot. The Committee may allow the
installation of satellite dishes if in the sole opinion of the Committee the location of said dish does
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not unnecessarily effect the views or aesthetics within Blue Heron Bay. The Committee's decision
shall be final. Unless otherwise approved by the Comrnittee, no satellite dish may be maintained
on any portion of any Lot outside the building lines of said Lot or forward of the front of the
improvements thereon. A satellite dish may not exceed two (2') feet in diameter and must be
mounted on the roof of the dwelling below the roof line and concealed from view if possible.
However, in no event may the top of the satellite dish be higher than the roofline of the dwelling.
AII dishes shall be of one solid color of black or earth tones of brown, grey or tan. No
multicolored dishes shall be permitted. No advertising or the printing of names of any type shall
be permitted. No more than one satellite dish shall be permitted on each l-ot. No transmitting
device ofany type which could cause electrical or electronic interference in the neighborhood shall
be permitted. Architectural approval is required prior to the installation of any satellite dish. The
Association reserves the right to seek the removal of any dish that was installed without first
obtaining approval or any dish that violates these restrictions.

Section 3.23 Solar Panels. All solar panels installed shall be framed in such a manner so
the structural members are not visible. The framing material shall be one that is in harmony with
the rest of the structure. Architectural approval is required prior to the installation of any solar
panels The Association reserves the right to seek the removal of any solar panel that was installed
without first obtaining approval or any solar panel that violates these restrictions.

Section 3.24 Septic Tanks. No septic tank may be installed on any Lot which is served
by a central sanitary sewer system. If a central sanitary sewer system is not available to a Lot, a
septic tank may be installed as a temporary measure, but must tie into the central system as soon
as it becomes available to the Lot. No septic tank may be installed unless approved by the
Committee, Montgomery County Health Unit and all governmental agencies or authorities having
jurisdiction. No septic tank may drain into road ditches, either directly or indirectly.

Section 3.25 Pets. No horses, cows, hogs, poultry, or livestock of any kind (other than
house pets of reasonable kind and number) may be kept on any Lot. Should such pets become a
nuisance in the opinion of the Association, they must be removed from the premises and the
Properties. No pets are to run at large in the Subdivision.

Section 3.26 Drainage. Each Owner of a [,ot agrees that he will not in any way interfere
with the established drainage pattern over his Lot from adjoining Lots or other Lots in the
Properties. Any changes necess.uy in the established drainage pattern must be included on the
Owners plans and specifications when submitted to the Committee. Such drainage plans shall be
subject to the Committee's approval. Each Owner agrees that he will take all necessary steps to
provide for additional drainage of his t ot in the event it becomes necessary. Established drainage
shall be defined as drainage that exists at the time the Declarant completes all grading and
landscaping within the Properties. If an Owner wishes to change the established drainage and is
not at that time constructing a home, a drainage plan must be provided to the Committee for
approval. No pockets or low areas may be left on the Lot where water will stand following a rain
or during normal yard watering. With the approval of the Committee, an Owner may establish
an alternate drainage plan for low areas by installing underground pipe and area inlets or other
such methods as approved by the Committee.

Section 3 27 Concrete Curb/Driveway Maintenance. The Owner or occupant shall at all
times keep his entrance lip, driveway curbs, curb ties, and curbs along the street adjacent to his
property in a good state of repair and attractive in appearance. In the event of any default by the
Owner or other occupant of a l,ot in observing the above requirements which default is continuing
after thirty days' written notice thereof to the Owner or occupant as applicable, the Association
or their designated agents may at their option, without liability to the Owner or occupant in
trespass or otherwise enter upon said Lot and make such repairs as deemed necessary by the
Declarant or the Association to insure compliance with this declaration, so as to place such
driveway entrance items and street curb in a good state of repair and attractive appear:ance and
may charge the Owner or occupant ofsuch [,ot for the cost ofsuch work. Such charge, together
with interest thereon at the highest rate permitted by applicable laws from the date due until paid
and all costs of collection, including reasonable attorney's fees, shall be secured by a Vendors
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Lien for the benefit of the Declarant or The Association, whichever the case may be, which is
hereby retained against each Lot in Blue Heron Bay, which lien shall only be eitinguished by
payment of such sum. Said lien shall be deemed subordinate to the lien or liens or any bank,
insurance company or other institutional lender, which hereinafter lends money for the purchase
of any property for Blue Heron Bay, and or for the construction (including improvements) and/or
permanent financing of improvements on such property, provided, however, that said lien shall
not be extinguished by any foreclosure sale or other extinguishment of a senior lien but shall
remain in full force and effect until paid or released by the Association through appropriate
proceedings at law.

Concrcte culbs that are chipped, cracked or broken during the construction of the residence
are to be repaired or replaced by the Builder/Owner or Owner of the dwelling on each Lot prior
to occupancy of the dwelling on said Lot. Chipped curbs may be repaired with an "epoxy grout',
mixture. Where several chipped curbs appear in the same area, the entire section of cu.U (i.".
driveway to driveway) must be overlaid with the "epoxy grout" mixture. Cracked or broken
curbs shall be saw cut on both sides ofthe crack or break, the cracked or broken area removed,
reformed and poured "using five sack concrete mix" to match existing curb.

Section 3.28 DrivewaJrs. Driveways may be built of brick, stone, concrete, or other
materials approved by the Committee. All concrete driveways shall be constructed with portland
Cement concrete, four and one-half (4 %) sack cement per cubic yard and be reinforced with a
minimum of #6, 6" x 6" welded wire mesh. Driveways width shall be a minimum of ren (10) feet
and a maximum of thirty-five (35) feet from the street adjacent to the Lot to the Property line.
Beyond the Propetty line, the minimum width of the driveway shall be nine (9) teet. If moie than
one driveway is constructed on a common Property, such driveways shall be separated by a
minimum distance of at least twenty (20) feet. Driveways shall be corntructed so as to prevent
normal street flooding from entering upon the adjoining Property accessed by the driveway. ffr.
committee shall have the right to approve the location of the driveway on the Lot.

Driveways connecting into subdivision streets shall be saw cut and not broken when
constructing the concrete driveway. An expansionjoint shall be installed at each saw cut and at
the property line-

Section 3.29 Walkwavs/Sidewalks. No walkways or sidewalks shall be constructed
across the front of any Lot. Walkways may be constructed from the street adjacent to the front
of the Lot to the front entrance of the residence constructed on the Lot.

section 3.30 swimmir\g Pools. No swimming pool may be construcred on any Lor
without the prior written consent of the Cornmittee. Two sets of plans and specifications for the
proposed pool shall be submitted to the Committee including a plot plan showing the location and
dimensions of the pool and related improvements together with the plumbing and excavation
disposal plan. No pool shall be constructed on Waterfront [,ots nearer than twenty (20) feet of
the bulkhead constructed by the Declarant except as may be approved by the committee.
Swimming pool drains shall be piped into the Lake, storm sewer or the street in front of the Lot.
In no case shall the street curb be broken or cut to facilitate a pool drain without the prior written
approval of the Committee. Excavation requirecl for swimming pools shall be hauled from the site
to a place outside of BIue Heron Bay.

Section 3'31 Docks and Boat Slips. No dock, boat slip or other structure shall be
constructed which projects beyond the bulkhead installed by the Declarant unless approved by the
Committee Architectural approval shall be granted or withheld based upon (i) architectural
design and character of improvements (ii) engineering design and specifications of plan structures
and (iii) whether or not the proposed improvements conform to the Committee's predetermined
plan for such improvements. No pier may be built adjacent to any Waterfront [ot. All boat slins
must be constructed within the t ot. To protect the view of adjoining Lob, onty low profile boat
covers may be placed over the aforementioned boat slips All boat covers will be dark brown or
green in color as may be approved by the Committee and shall be no higher than five (5) feet
above the existing bulkhead constructed by the Declarant and shall conform to the Committee's
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predetermined plan for such boat covers. Unless otherwise approved by the Committee, no more
than two boat slips capable of docking one boat each or a double boat slip capable of docking two
boats will be permitted on any single Waterfront Lot. No house boat may be permanently or semi-
permanently moored adjacent to the rear of any Waterfront Lot.

Ownership of any dock, boat slip, boat cover or bulkheading installed on a Lot (including
but not limited to the bulkheading installed by the Declarant) shall pass with title to the Lot, and
it shall be the owners responsibility to maintain such dock, boat slip, boat cover and bulkheading
thereafter. In the event ofdefault on the part ofthe Owner or occupant of any Lot in maintaining
said items and such failure continuing after ten (10) days written notice thereof, the Association,
at its option, without liability to the Owner or occupant in trespass or otherwise, may, in its
discretion, enter upon said tot and cause said items to be repaired or maintained or do any other
thing necessary to secure compliance with these Restrictions so as to place said item in a
satisfactory condition and may charge the Owner or occupant of such Lot for the cost of such
work. The Owner or occupant, as the case may be, agrees by the purchase or occupancy of the
property to pay such statement immediately upon receipt thereof and all such payments by the
Association shall, likewise, be Secured by a Vendor's Lien for the benefit of the Association in
the same manner as the maintenance charges payable in accordance with Article VI, herein.

No "homemade" type dock, boat slip, boat cover or bulkheading will be allowed. Should
permission for the construction of the above items be given, the Owner agrees to maintain such
items and keep them in a sightly manner. Request and permission shall be given in writing and
all requests must be accompanied with complete plans and specifications.

Section 3.32 Hazardous Substances. No Lot shall be used or maintained as a dumping
ground for rubbish or trash and no garbage or other waste shall be kept except in sanitary
containers. All incinerators or other equipment for the storage and disposal of such materials shall
be kept in a clean and sanitary condition. Notwithstanding the foregoing, no Hazardous Substance
shall be brought onto, installed, used, stored, treated, buried, disposed of or transported over the
[,ots or the Subdivision, and all activities on the Lots shall, at all times, comply with Applicable
Law. The term "Hazardous Substance" shall mean any substance which, as of the date hereof,
or from time to time hereafter, shall be listed as "hazardous" or "toxic" under the regulations
implementing The Comprehensive Environmental Response Compensation and Liability Act
( 'CERCLA-),42 U.S.C. $$9601 et seq., The Resource Conservation and Recovery Act
('RCRA'), 42 U.S.C. $$6901 9t scq., or listed as such in any applicable state or local law or
which has been or shall be determined at any time by any agency or court to be a hazardous or
toxic substance regulated under applicable law. The term "Applicable Law" shall include, but
shall not be limited to, CERCLA, RCRA, The Federal Water Pollution Control Act, 33 U.S.C.

$$1251 et seq. and any other local, state and/or federal laws or regulations that govern the
existence, cleanup and/or remedy of contamination on property, the protection of the environment
from spill deposited or otherwise in place contamination, the control of hazardous waste or the
use, generation, transport, treatment, removal or recovery of hazardous substances, including
building materials.

ARTICLE TV

ARCHITECTURAL CONTROL COMMITTEE

Section 4.01 Approval of Improvement Plan.

(a) No improvement shall be erected, placed or altered on any Lot until the
construction plans and specificatiors and a plot plan showing the location of the improvement have
been approved in writing as to harmony of exterior design and color with existing structures, as
to location with respect to topography and finished ground elevation, and as to compliance with
minimum construction standards by Blue Heron Bay Architectural Control Committee. A copy
of the construction plans and specifications and a plot plan, together with such information as may
be deemed pertinent, shall be submitted to the Committee or its designated representative prior
to commencement of construction. The Committee may require the submission of such plans,
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specifications and plot plans, together witb such other documents as it deems appropriate, in such
form and detail as it may elect at its entire discretion. The Committee may charge a reasonable
fee to cover the administrative expense of its review and comment, such fee to be payable to Blue
Heron Bay Architectural Control Committee. A form survey prepared by a registered surveyor
in the State of Texas shall be submitted to the Committee prior to pouring the foundation of any
building or other Improvement that is to be erected, placed or altered on any Lot.

(b) Each application made to the Committee shall be accompanied by two sets of plans
and specifications for all proposed construction (initial or alterations) to be done on such Lot,
including the drainage plan for the Lot, plot plans showing the location and elevation of the
improvements on the Lot and dimensions of all proposed walkways, driveways, and all other
matters relevant to architectural approval. The address of the Committee shall be the address of
the principal office ofthe Declarant or the Association. Ifapproved, one ofthe two sets ofplans
submitted shall be returned to the Owner with said approval noted thereon. The Committee may
set a reasonable application fee.

Section 4.02 Committee Membership. The Declarant, in its sole discretion, shall appoint
the members of the Committee which will consist of three (3) members, none of whom shall be
required to be residents of Blue Heron Bay. The Committee shall and will act independently of
the Blue Heron Bay Property Owners Association until such time as the Declarant assigns its
rights of appointrnent to Blue Heron Bay Property Owners Association Board of Directors (the
"Control Transfer Date"). This section may not be amended without the written approval of the
Declarant.

Section 4.03 Replacement. In the event of death or resignation of any member or
members of said Committee, the Declarant shall appoint its successor member or members, and
until such successor member or members shall have been so appointed, the remaining member or
members shall have full authority to approve or disapprove plans, specifications and plot plans
submitted or to designate a representative with like authority.

Section 4.04 Minimum Construction Standards. The Committee may from time to time
promulgate an outline of minimum acceptable constnrction standards; provided, however, that
such outline will serve as a rninimum guideline and may be amended from time to time.

Section 4.05 l-)isclaimer. No approval of plans and speciftcations and no publication or
designation or architectural standards shall ever be construed as representing or implying that such
plans, specifications or standards will result in a properly designed structure or satisfy any legal
requirements.

Section 4.06 Non-Liability for Committee Action. No member of the Committee, the
Association Board of Directors, their successors or assigns, or the Declarant shall be !iable for
any loss, damage or injury arising out of or in any way connected with the performance of the
duties of the Committee unless due to the willful misconduct or bad faith of the party to be held
liable. In reviewing any matter, the Committee shall not be responsible for reviewing, nor shall
its approval of any improvement or modification to any improvement on a Lot be deemed
approval of the improvement or modification of the improvement from the standpoint of safety,
whether structural or otherwise, or conformance of building codes or other governmental laws or
regulations.

Section 4.07 Effect of Inaction. Approval or disapproval as to architechrral control
matters as set forth in the preceding provisions of this Declaration shall be in writing. In the
event that the authority exercising the prerogative of approval or disapproval (whether the
Declarant or the Committee) fails to approve or disapprove in writing any plans and specifications
and plot plans received by it in compliance with the preceding provisions within thirty (30) days
following such submission, such plans and specifications and plot plan shall be deemed approved
and the construction of any such building and other improvements may be commenced and
proceeded with in compliance with all such plans and specifications and plot plan and all of the
other terms and provisions hereof,
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Section 4.08 Effect of Approval. The granting of the aforesaid approval (whether in
writing or by lapse of time) shall constinrte only an expression of opinion by the Committee that
the terms and provisions hereof shall be complied with if the building and/or other improvements
are erected in accordance with said plans and specifications and plot plan; and such approval shall
not constitute any nature of waiver or estoppel either as to the persons expressing such approval
or any other person in the event that such building and/or improvements are not constructed in
accordance with such plans and specifications and plot plan, but, nevertheless, fail to comply with
the provisions hereof. Further, no person exercising any prerogative of approval or disapproval
shall incur any liability by reason of the good faith exercise thereof.

Section 4.09 Variance. The Declarant or the Committee, upon the Transfer Control
Date, as the case may be, may authorize variances from compliance with any of the provisions
of this Declaration or minimum acceptable construction standards or regulations and requirements
as promulgated from time to time by the Declarant or the Committee, when circumstances such
as topography, natural obstructions, Lot configuration, Lot size, hardship, aesthetic or
environmental considerations may require a variance. The Declarant and the Committee reserve
the right to grant variances as to building set-back lines, minimum square footage of the residence,
fences, and other items. Such variances must be evidenced in writing and shall become efTective
when signed by the Declarant or by at least a majority of the members of the Committee. If any
such variances are granted, no violation of the provisions of this Declaration shall be deemed to
have occurred with respect to the matter for which the variance is granted; provided, however,
that the granting of a variance shall not operate to waive any of the provisions of this Declaration
for any purpose except as to the particular property and particular provisions hereof covered by
the variance, nor shall the granting of any variance affect in any way the Owner's obligation to
comply with all governmental laws and regulatiors affecting the property concerned and the Plat.

ARTICLE V

BLUE HERON BAY PROPERTY OWNERS'ASSOCIATION

Section 5.01 Membership. Every person or entity who is an Owner of any of the Lots
shall be a member of the Association. The foregoing does not include persons or entities who
hold an interest merely as security of performance or an obligation or those having only an
interest in the mineral estate. No Owner shall have more than one membership. The membership
shall be pertinent to and may not be separated from ownership of the land which is subject to
assessment by the Association. Ownership of such land shall be the sole qualification for
membership.

Section 5.02 Votin&Rights. The Association shall have two classes of membership:
Class A. Class A members shall be all those owners as defined in Section 1, with the exception
of the Declarant. Class A members shall be entitled to one (l) vote for each Lot in which they
hold the interest required for membership by Section 1. When more than one person holds such
interest in any [nt, all such persons shall be members. The vote for such Lot shall be exercised
as they among themselves determine, but in no event shall more than one (1) vote be cast with
respect to any Lot. Class B. Class B members shall be the Declarant as defined above. The
Class B member shall be entitled to three (3) votes for each Lot in which they hold the interest
required for membership by Section 5.01; provided that Class B membership shall cease and be
converted to Class A membership on the happening of either of the following events, which ever
occurs earlier:

(a) When the total votes outstanding in the Class A membership equal the total votes
outstanding in the Class B membership, or

O) January l, 2008.

The Class A and Class B members shall have no rights as such to vote as a class except
as required by the Texas Non-Profit Corporation Act and both classes shall vote together upon
all matters as one group.

l1
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Section 5.03 Non-Profit Corporation. The Association, a non-profit corporation, will
be organized; and all duties, obligations, benefits, liens and rights herein in favor of the
Association shall vest in said corporation.

Section 5.04 By-Laws. The Association may make whatever rules or byJaws it may
choose to govern the organization, provided that same are not in conflict with the terrrs and
provisions hereof.

Section 5.05 Inspection of Records. The members of the Association shall have the right
to inspect the books and records of the Association at reasonable times during normal business
hours.

ARTICLE VI

MAINTENANCE CHARGES

Section 6.01 The Association Maintenance Fund. Each Lot in Blue Heron Bay is hereby
subjected to an annual maintenarrce charge and assessment, for the purpose of creating a fund to
be designated and knows as "Blue Heron Bay Maintenance Fund" which maintenance charge and
assessment will be paid by the Owner or Owners of each Lot within Blue Heron Bay, the
Association. Each Owner of a Lot by acceptance of a deed therefor, whether or not it shall be
expressed in any such deed or other conveyance, is deemed to covenant and agrees to pay to the
Association, in advance, an annual maintenance charge on January 10th of each year, (the
"Maintenance Charge"), and any other assessments or charges hereby levied. The Maintenance
Charge and any other assessments or charges hereby levied, together with such interest thereon
and costs ofcollection thereof, including reasonable attorneys' fees, shall be a charge on the Lots
and shall be a continuing lien upon the property agairst which each such Maintenance Charge and
other charges and assessments are made. Every person or entity who is an owner of one or more
Lots other than the Declarant shall pay the full assessed rate as provided in this Section 6.Ol on
each [-ot. The rate at which each Lot will be assessed will be detertnined annually, and may be
adjusted from year to year by the Association, as provided below, as the needs of the Properties
may require; provided that such assessment will be uniform as to each Lot within Blue Heron
Bay. The Association shall use the proceeds of said maintenance fund solely for the use and

benefit of all residents of Blue Heron Bay or to the Property therein.

From January 1, 1998 until January l, 1999, the maximum annual assessment per Lot shall
be $300.00. From and after January l, 1999, the maximum annual assessment per lot may be
increased by the Association on an annual basis, effective January I of each year, without a vote
of the membership. Each year thereafter the annual assessment per Lot may not be increased by
more than ten percent (lO%\. The Association may elect not to collect a maximum amount in any
one year but that shall not affect the rights of the Association to increase and collect an assessment
to the maximum cumulative amount permitted hereunder in any subsequent year.

The uses and benefits to be provided by said Blue Heron Bay Property Owners Association
may include, by way of clarity and not limitation and at its sole option, any and all of the
following: maintenance and repair of streets, entry gates, security devices, improvements, rights-
of-way, easements, greenbelt, esplanades and other public or common areas, payment of all legal
and other expenses incurred in connection with the enforcement of all charges and assessments,
conveyances, restrictions, and conditions affecting the properties to which the maintenance fund
applies, payment of all reasonable and necessary expenses in connection with the collection and
administration of the maintenance charges and assessments, landscaping in common areas,
utilities, insurance, taxes, employing policemen and a security force and doing any other things
or things necessary or desirable in the opinion of the Association to keep the Properties neat and
in good order, or which is considered a general benefit of the Owners or occupants of the
properties, it being understood that the judgment of the Association in the expendinrre of said fund
shall be final and conclusive so long as such judgment is exercised in good faith. The
Maintenance Charge is for the purpose of promoting the recreation, health, safety and welfare of
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the Owners of the Subdivision and other portions of the Annexable Area which may hereafter
become subject to the jurisdiction of the Association.

Section 6.02 Creation of Lien and Personal Obligation. In order to secure the payrnent
of the Maintenance Charge, and other charges and assessments hereby levied, a vendor's
(purchase money) lien for the benefit ofthe Association, shall be and is hereby reserved in the
deed from the Declarant to the purchaser of each Lot or portion thereof, which lien shall be
enforceable through appropriate judicial and non-judicial proceedings by the Association. As
additional security for the payment of the Maintenance Charge and other charges and assessments
hereby levied, each Owner of a Lot in the Subdivision, by such party's acceptance of a deed
thereto, hereby grants to the Association a contractual lien on such Lot which may be foreclosed
on by non-judicial foreclosure and pursuant to the provisions of Section 51.002 of the Texas
Property Code (and any successor statute); and each such owner hereby expressly grants the
Association a power of sale in connection therewith. The Association shall, whenever it proceeds
with non-judicial foreclosure pursuant to the provisions of said Section 51.002 of the Texas
Property Code and said power of sale, designate in writing a Trustee to post or cause to be posted
all required notices of such foreclosure sale and to conduct such foreclosure sale. The Trustee
may be changed at any time and from time to time by the Association by means of a written
instrument executed by the President or any Vice-President of the Association and filed for record
in the Real Property Records of Montgomery County, Texas. In the event that the Association
has determined to nonjudicially foreclose the lien provided herein pursuant to the provisions of
said Section 51.002 of the Texas Property Code and to exercise the power of sale hereby granted,
the Association shall mail to the defaulting Owner a copy of the Notice of Trustee's Sale not less
than twenty-one (21) days prior to the date on which said sale is scheduled by posting such notice
through the U.S. Postal Service, postage prepaid, certified, return receipt requested, properly
addressed to such Owner at the last known address of such Owner according to the records of the
Association. If required by law, the Association or Trustee shall also cause a copy of the Notice
of Trustee's Sale to be recorded in the Real Property Records of Montgomery County, Texas.
Out of the proceeds of such sale, if any, there shall first be paid all expenses incurred by the
Association in connection with such default, including reasonable attorneys' fees and a reasonable
trustee's fee; second, from such proceeds there shall be paid to the Association an amount equal
to the amount in default; and third, the remaining balance shall be paid to such Owner Following
any such foreclosure, each occupant of any such Lot foreclosed on and each occupant of any
improvements thereon shall be deemed to be a tenant at sufferance and may be removed from
possession by any and all lawful means, including a judgement for possession in an action of
forcible detainer and the issuance of a writ of restitution thereunder.

In the event of nonpayment by any Owner of any Maintenance Charge or other charge or
assessment levied hereunder, the Association may, in addition to foreclosing the lien hereby
retained, and exercising the remedies provided herein, upon ten (10) days prior written notice
thereof to such nonpaying Owner, exercise all other rights and remedies available at law or in
equity.

It is the intent of the provisions of this Section 6.03 to comply with the provisions of said
Section 5l.OOZ of the Texas Property Code relating to non-judicial sales by power of sale and,
in the event of the amendment of said Section 51.002 of the Texas Property Code hereafter, the
President or any Vice-President of the Association, acting without joinder of any other Owner or
mortgagee or other person may, by amendment to this Declaration filed in the Real Property
Records of Montgomery County, Texas, amend the provisions hereof so as to comply with said
amendments to Section 51.002 of the Texas Property Code.

Section 6.03 Notice of Lien. In addition to the right of the Association to enforce the
Maintenance Charge or other charge or assessment levied hereunder, the Association may file a
claim or lien against the Lot of the delinquent Owner by recording a notice ("Notice of Lien")
setting'forth (a) the amount of the claim of delinquency, (b) the interest and costs of collection,
including reasonable attorneys' fees, which have accrued thereon, (c) the legal description and
street address of the Lot against which the lien is claimed and (d) the name of the Owner thereof.
Such Notice of Lien shall be signed and acknowledged by an officer of the Association or other
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duly authorized agent of the Association. The lien shall continue until the amounts secured
thereby and all subsequently accruing amounts are fully paid or otherwise satisfied. When all
amounts claimed under the Notice of Lien and all other costs and assessments which may have
accrued subsequent to the filing of the Notice of Lien have been fully paid or satisfied, the
Association shall execute and record a notice releasing the lien upon payment by the Owner of a
reasonable fee as fixed by the Board of Trustees to cover the preparation and recordation of such
release of lien instrument.

Section 6.04 Liens Subordinate to Mortgages. The liens described in this Article VI and
the superior title herein reserved shall be deemed subordinate to a first lien or other liens of any
bank, insurance company, savings and loan association, university, pension and profit sharing
trusts or plans, or other bona fide, third party lender, including Declarant, which may have
heretofore or may hereafter lend money in good faith for the purchase or improvement of any Lot
and any renewal, extension, rearrangement or refinancing thereof. Each such mortgagee of a
mortgage encumbering a Lot who obtains title to such Lot pursuant to the remedies provided in
the deed of trust or mortgage or by judicial foreclosure shall take title to the l,ot free and clear
of any claims for unpaid Maintenance Charges or other charges or assessments against such Lot
which accrued prior to the time such holder acquires title to such lot. No such sale or transfer
shall relieve such transferee of title to a Lot from liability for any Maintenance Charge or other
charges or assessments thereafter becoming due or from the lien thereof. Any other sale or
transfer of a Lot shall not affect the Association's lien for Maintenance Charges or other charges
or assessments. The Association shall make a good faith effort to give each such mortgagee sixty
(60) days advance written notice of the Association's proposed foreclosure of the lien described
in Section 6.01 hereof, which notice shall be sent to the nearest office of such mortgagee by
prepaid United States registered or Certified Inail, return receipt requested, and shall contain a
statement of delinquent Maintenance Clurges or other charges or assessments upon which the
proposed action is based provided, however, the Association's failure to give such notice shall not
impair or invalidate any foreclosure conducted by the Association pursuant to the provisions of
this Article VI.

Section 6.05 Exempt Property. The tbllowing property subject to this Declaration shall
be exempt from the Maintenance Charge and all other charges and assessments created herein:
(a) all properties dedicated to and accepted by a local public authority; O) the Common Area;
and (c) all properties owned by the Declarant or the Association or a charitable or nonprofit
organization exempt from taxation by the laws of the State of Texas; however, no land or
improvements devoted to dwelling use shall be exempt from said Maintenance Charge.

Section 6.06 Handling of Maintenance Charges. The collection and managernent of the
Maintenance Charge or other charge or assessment levied hereunder, shall be performed by the
Declarant until the Control Transfer Date, at which time the Declarant shall deliver to the
Association all funds on hand together with all books and records of receipt and disbursements.
The Declarant and, upon transfer, the Association, shall maintain separate special accounts for
these funds, and Owners shall be provided at least annually, information on the Maintenance
Fund.

Section 6.07 Enforcement of Maintenance Fee Collection. Each such assessment, or
installment thereof, not paid when due shall incur a late fee of Ten Dollars ($10.00) or ten percent
(lO%) of the amount due, whichever is greater. Each such assessment and late fee if not paid
when due, and interest at the highest legal rate as permitted by Texas law together with costs of
collection, including reasonable attorney's fees, shall be the personal obligation of the Owner
against whom they were assessed and shall be secured by a lien as provided herein. To secure
the payment of the maintenance fund established hereby and to be levied on individual [.ots, there
shall be reserved in each Deed (whether specihcally stated therein or not) by which the Declarant
shall convey such Lots, a Vendor's Lien for the benefit of the Association. Said lien is to be
enforceable through appropriate proceedings at law by such beneficiary; provided, however, that
each such lien shall be secondary, subordinate, and inferior to all liens, present and future, given
granted and created by or at the instance and request of the Owner of any such Lot to secure the
payment of monies advanced or to be advanced on account of the purchase price and/or the
construction or improvements on any such Lot to the extent of any such maintenance fund charge
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accrued and unpaid prior to foreclosure of any such purchase money lien or construction lien; and
further provided that as a condition precedent to any proceeding to enforce such lien upon any Lot
upon which there is an outstanding valid and subsisting first mortgage lien, for the aforesaid
purpose or purpos€s, the Association shall give the holder of such first mortgage lien sixty (60)
days' written notice of such proposed action, which notice shall be sent to the nearest office of
such first mortgage holder by prepaid U.S. certified mail, and shall contain a statement of the
delinquent maintenance charges upon which the proposed action is based, provided, however, the
Association's failure to give such notice shall not impair or invalidate any foreclosure conducted
by the Association pursuant to the provisions of these Restrictions.

Section 6.08 Collection after Default by Purchaser. It is specifically stated and agreed
that any Lot sold to persons or entities by the Declarant by contract for sale of land, or deed with
lien and note, or other instrument and the purchaser defaults in the contract canceled by Declarant,
its successors or assigns, the Association will release their right to collect the past due
maintenance charges, assessments and penalties on such Lots from the Declarant. Nothing herein
contained shall relieve the purchaser in default from whom the Lot was repossessed from his
obligation to pay such delinquent charges, assessments and penalties to the Association.

ARTICLE VII

DECLARANT'S RIGHTS AND RESERVATIONS

Section 7.01 Period of Declarant's Rights and Reservations. Declarant shall have, retain
and reserve certain rights as hereinafter set forth with respect to the Association and the l-ake and
other Cornmon Areas from the date hereof, until the earlier to occur of (i) the Control Transfer
date or (ii) Declarant's written notice to the Association of Declarant's termination of the rights
described in Article VII hereof. The rights and reservations hereinafter set forth shall be deemed
excepted and reserved in each conveyance of a Lot by Declarant to an Owner whether or not
specifically stated therein and in each deed or other instmment by which any property within the
Common Area is conveyed by Declarant. The rights, reservations and easements hereafter set
forth shall be prior and superior to any other provisions of this Declaration and may not, without
Declarant's prior written consent, be modihed, amended, rescinded or affected by any amendment
ofthisDeclarat ion. Declarant 'sconsenttoanyonesuchamendmentshal lnotbeconstruedasa
consent to any other or subsequent amendment.

Section 7.02 Declarant's Rights to Grant and Create Easements. Declarant shall have
and hereby reserves the right, without the consent of any other Owner or the Association, to grant
or create temporary or permanent easements, for access, utilities, pipeline easements, cable
television systems, communication and security systems, drainage, water and other purposes
incident to development, sale, operation and maintenance of the Subdivision, located in, on,
under, over and across (i) the Lots or other property owned by Declarant, (ii) the Corffnon Area,
and (iii) existing utility easements. Declarant also reserves the right, without the consent of any
other Owner or the Association, to (i) grant or create temporary or permanent easements for
access over and across the streets and roads within the Subdivision to and from State Highway 105
or other public roads for the beneht of owners of property, regardless of whether the beneficiary
of such easements own property which is hereafter made subject to the jurisdiction of the
Association and (ii) permit owners of property within the Annexable Area which is not made
subject to the jurisdiction of the Association to use the recreational facilities of the Association
and other Common Area, provided that said owners pay to the Association their proportionate
share of the cost of operating and maintaining said recreational facilities and Common Areas.

Section 7.03 Annexation of Annexable Area. Additional residential property and
common areas outside of the Subdivision including, without limitation, the Annexable Area, may,
at any time and from time to time, be annexed by the Declarant into the real property which
becomes subject to the jurisdiction and benefit of the Association, without the consent of the
Owners or any other party; provided, however, such additional residential property outside of the
Annexable Area may be made subject to the jurisdiction of the Association by the Declarant. The
owners of tots in such annexed property, as well as all other Owners subject to the jurisdiction
of the Association, shall be entitled to the use and benefit of all Common Areas that are or may
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become subject to the jurisdiction of the Association, provided that such annexed property is
impressed with and subject to at least the Maintenance Charge imposed hereby.

Section 7.04 Disclaimer of Warranty. DECLARANT MAKES NO WARRANTY,
EXPRESS OR IMPLIED, REGARDING THE BLUE FIERON BAY SUBDIVISION OR ANY
IMPROVEMENT TO OR IMPROVEMENTS ON SAID SUBDIVISION, THE CONDITION OF
SAID SUBDIVISION, ANY SAFETY OR SECURITY MATTERS, THE SUFFICIENCY OF
UTILITIES, SECURITY DEVICES, THE WORKMANSHIP, DESIGN OR MATERIALS USED
IN ANY IMPROVEMENTS THEREIN, INCLUDING WITHOUT LIMITATION ANY
COMMON AREA, AND INCLUDING WITHOUT LIMITATION ANY COMMON AREA,
AND INCLUDINGWITHOUT LIMITATION ANYEXPRESS ORIMPLIED WARRANTY OF
MERCHANTABILITY, LIABILITY, FITNESS, OR SUITABILITY FOR ANY PARTICULAR
PURPOSE OR USE OR ANY WARRANTY OF QUALITY.

ARTICLE VIII

DUTIES AND POWERS OF THE PROPERTY OWNERS ASSOCIATION

Section 8.01 General Duties and Powers of the Association. The Association has been
formed to further the common interest of the Members. The Association, acting through the
Board of Directors or through persons to whom the Board of Directors has delegated such powers
(and subject to the provisions of the Bylaws), shall have the duties and powers hereinafter set forth
and, in general, the power to do anything that may be necessary or desirable to further the
common interest of the members, to maintain, improve and enhance the Common Areas and to
improve and enhance the attractiveness, desirability and safety ofthe Subdivision and any portion
of the Annexable Area which becomes subject to the jurisdiction of the Association. The
Association shall have the authority to act as the agent to enter into any and all contracts on behalf
of the Members in order to carry out the duties, powers and obligations of the Association as set
forth in this Declaration.

Section 8.02 Duty to Accept the Property and Facilities Transferred by Declarant. The
Association shall accept title to any real property, including any improvements thereon and
personal property transferred to the Association by Declarant, and equipment related thereto,
together with the responsibility to perform any and all administrative functions and recreation
functions associated therewith (collectively herein referred to as "Functions"), provided that such
property and Functions are not inconsistent with the terms of this Declaration, Property interests
transferred to the Association by Declarant may include fee simple title, easements, leasehold
interests and licenses to use such property. Any property or interest in property transferred to the
Association by Declarant shall be within t}re boundaries of the Property or Annexable Area. Any
property or interest in property transferred to the Association by Declarant shall, except to the
extent otherwise specifically approved by resolution of the Board of Directors, be transferred to
the Association free and clear ofall liens and mortgages (other than the lien for property taxes and
assessments not then due and payable), but shall be subject to the terms of this Declaration, the
terms of any declaration of covenants, conditions and restrictions annexing such property to the
Common Area, and all easements, covenants, conditions, restrictions and equitable servitude or
other encumbrances which do not materially affect the Owners authorized to use such property.
Except as otherwise specifically approved by resolution of the Board of Directors, no property
or interest in property transferred to the Association by the Declarant shall impose upon the
Association any obligation to make monetary payments to Declarant or any affiliate of Declarant
including, but not limited to, any purchase price, rent, charge or fee. The property or interest in
property transferred to the Association by Declarant shall not impose any unreasonable or special
burdens of ownership of property, including the management, maintenance, replacement and
operation thereof.

Section 8.03 The Association shall
manage, operate, care for, maintain and repair all Private Streets, Common Areas and keep the
same in a safe, attractive and desirable condition for the use and enjoyment of the Members. The
duty to operate, manage and maintain the Private Streets and Common Areas shall include, but
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not be limited to the following: establishment, operation and maintenance of a security system,
if any, for the Subdivision; maintenance, repair and replacement of the drainage easements;
mowing of street righrof-ways and other portions of the Subdivision; and management,
maintenance, repair and upkeep of the Private Streets and Common Areas.

Section 8.04 O(her Insurance Bonds. The Association shall obtain such insurance as may
be required by law, including workmen's compensation insurance, and shall have the power to
obtain such other insurance and such fidelity, indemnity or other bonds as the Association shall
deem necessary or desirable.

Section 8.05 Dutv to Prepare Budgets. The Association shall prepare budgets for the
Association, which budgets shall include a reserve fund for the maintenance of all Common
Areas.

Section 8.06 Duty io t evy and Collect the Maintenance Charge. The Association shall
levy, collect and enforce the Maintenance Charge and other charges and assessments as elsewhere
provided in this Declaration.

Section 8.07 Duty to Provide Annual Review. The Association shall provide for an
annual unaudited independent review of the accounts of the Association. Copies of the review
shall be made available to any Member who requests a copy of the same upon payment by such
Member of the reasonable cost of copying the same.

Section 8.08 Duties with Respect to Architectural Approvals. The Association shall
perform functions to assist the Committee as elsewhere provided in Article lV of this Declaration.

Section 8.09 Power to Acquire Property and Construct lmprovements. The Association
may acquire property or an interest in property (including leases) for the common benefit of
Owners including improvements and personal property. The Association may construct
improvements on the Property and may demolish existing improvements.

Section 8.10 Power to Adopt Rules and Regulations. The Association may adopt, amend,
repeal and enforce nrles and regulations ("Rules and Regulations"), fines, levies and enforcement
provisions as may be deemed necessary or desirable with respect to the interpretation and
implementation of this Declaration, the operation of the Association, the use and enjoyment of the
Common Areas, and the use of any other property, facilities or improvements owned or operated
by the Association.

Sect ion 8. l1 The Association
(and any Owner with respect only to the remedies described in (ii) below) shall have the power
to enforce the provisions of this Declaration and the Rules and Regulations and shall take such
action as the Board of Directors deems necessary or desirable to cause such compliance by
each Member and each Resident. Without limiting the generality of the foregoing, the Association
shall have the power to enforce the provisions of this Declaration and of Rules and Regulations
of the Association by any one or more of the following means: (i) By entry upon any property
within the Subdivision after notice and hearing (unless a bona fide emergency exists in which
event this right of entry may be exercised without notice (written or oral) to the Owner in such
mannet as to avoid any unreasonable or unnecessary interference with the lawful possession, use
or enjoyment of the improvements situated thereon by the Owner or any other person), without
liability by the Association to the Owner thereof, for the purpose of enforcement of this
Declaration or the Rules and Regulations; (ii) by commencing and maintaining actions and suits
to restrain and enjoin any breach or threatened breach ofthe provisions ofthis Declaration or the
Rules and Regulations; (iii) by exclusion, after notice and hearing, of any Member or Resident
from use of any recreational facilities within the Common Areas during and for up to sixty (60)
days following any breach of this Declaration or such Rules and Regulations by such Member or
any Resident, unJess the breach is a continuing breach in which case exclusion shall continue for
so long as such breach continues; (iv) by suspension, after notice and hearing, of the voting rights
of a Member during and for up to sixty (60) days following any breach by such Member or a
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Resident ofa provision ofthis Declaration or such Rules and Regulations, unless the breach is a
continuing breach in which case such suspension shall continue for so long as such breach
continues; (v) by levying and collecting, after notice and hearing, an assessment against any

Member for breach of this Declaration or such Rules and Regulations by such Member or a
Resident which assessment reimbursed the Association for the costs incurred by the Association
in connection with such breach; (vi) by tevying and collecting, after notice and hearing,
reasonable and uniformly applied fines and penalties, established in advance in the Rules and
Regulations of the Association, from any Member or Resident for breach of this Declaration or
such Rules and Regulations by such Member or a Resident; and (vii) by taking action itself to cure
or abate such violation and to charge the expenses thereof, if any, to such violating Members, plus
attorneys' fees incurred by the Association with respect to exercising such remedy.

Before the Board may invoke the remedies provided above, it shall give registered or
certified notice ofsuch alleged violation to Owner, and shall afford the Owner a hearing. If, after
the hearing, a violation is found to exist, the Board's right to proceed with the listed remedies
shall become absolute. Each day a violation continues shall be deemed a separate violation.
Failure of the Association, the Declarant, or of any Owner to take any action upon any breach or
default with respect to any of the foregoing violations shall not be deemed a waiver of their right
to take enforcement action thereafter or upon a subsequent breach or default.

Section 8.12 Power to Grant Easements. In addition to any blanket easements described
in this Declaration, the Association shall have the power to grant access, utility, drainage, water
facility and other such easements in, on, over or under the Common Area. Additionally, the
Association, from and after the Control Transfer Date, shall have the power to grant access,
utility, drainage, water facility and other similar easements in, on, over and under Lots provided
that such easements do not unreasonably interfere with the rights of the Owner of such Lots.

Section 8,13 Power to Convey and Dedicate Property to Government Agencies. The
Association shall have the power to grant, convey, dedicate or transfer any Common Areas or
facilities to any public or governmental agency or authority for such purposes and subject to such
terms and conditions as the Association shall deem appropriate, which power may be exercised
(i) prior to the Control Transfer Date by the Board of Directors and (ii) from and after the Control
Transfer Date by the Association, with the approval of not less than two-thirds (2/3rds) of the
Members agreeing in writing or by voting at any scheduled meeting of the Members and with the
prior written approval of the Declarant. The Association may, subject to the limitations of the
preceding sentence, convey property to a public or governmental agency or authority in lieu of
such property being condemned by such public or governmental agency or authority.

ARTICLE IX

GENERAL PROVISIONS

Section 9.01 Term. The provisions hereof shall run with all property in the Subdivision
and shall be binding upon all Owners and all persons claiming under them for a period of forty
(40) years from the date this Declaration is recorded, after which time said Declaration shall be
automatically extended for successive periods often (10) years each, unless an instrument, signed
by not less than two-thirds (2/3rds) of the then Owners (including the Declarant) of the Lots has
been recorded agreeing to cancel, amend or change, in whole or in part, this Declaration.

Section 9.02 Amendments. This Declaration may be amended or changed, in whole or
in part, at any time by the written agreement or signed ballot of Owners (including the Declarant)
entitled to cast not less than two-thirds (2/3rds) of the votes of all of the Owners. If the
Declaration is amended by a written instrument signed by those Owners entitled to cast not less
than two-thirds (2/3rds) of all of the votes of the Owners of the Association, such amendment
must be approved by said Owners within three hundred sixty-five (365) days of the date the first
Owner executes such amendment. The date an Owner's signature is acknowledged shall constitute
prima facia evidence of the date of execution of said amendment by such Owner. Those Members
(Owners, including the Declarant) entitled to cast not less than two-thirds (2/3rds) of all of the
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votes of the Members of the Association may also vote to amend this Declaration, in person, or
by proxy, at a meeting of the Members (Owners, including the Declarant) duly called for such
purpose, written notice of which shall be given to all Owners at least ten (10) days and not more
than sixty (60) days in advance and shall set forth the purpose of such meeting. Notwithstanding
any provision contained in the Bylaws to the contrary, a quorum, for purposes of such meeting,
shall consist of not less than seventy percent (70%) of all of the Members (in person or by proxy)
entitled to vote. Any such amendment shall become effective when an instnrment is filed for
record in the Real Property Records of Montgomery County, Texas, accompanied by a certificate,
signed by a majority of the Board of Trustees, stating that the required number of Members
(Owners, including the Declarant) executed the instrument amending this Declaration or cast a
written vote, in person or by proxy, in favor of said amendment at the meeting called for such
purpose. Copies of the written ballots pertaining to such amendment shall be retained by the
Association for a period of not less than three (3) years after the date of filing of the amendment
or termination.

Section 9.03 Amendments by the Declarant. The Declarant shall have and reserves the
right at any time and from time to time prior to the Control Transfer Date, without the joinder or
consent of any Owner or other party, to amend this Declaration by an instrument in writing duly
signed, acknowledged, and filed for record for the purpose ofcorrecting any typographical or
grammatical error, oversight, ambiguity or inconsistency appearing herein, provided that any such
amendment shall be consistent with and in furtherance of the general plan and scheme of
development as evidenced by this Declaration and shall not impair or adversely affect the vested
property or other rights of any Owner or his mortgagee. Additionally, Declarant shall have and
reserves the right at any time and from time to time prior to the Control Transfer Date, without
the joinder or consent of any Owner of other party, to amend this Declaration by an instrument
in writing duly signed, acknowledged and filed for record for the purpose of permitting the
Owners to enjoy the benefits from technological advances, such as security, communications or
energy-related devices or equipment which did not exist or were not in common use in residential
Subdivisions at the time this Declaration was adopted. Likewise, the Declarant shall have and
reserves the right at any time and from time to time prior to the Control Transfer Date, without
the joinder or consent of any Owner or other party, to amend this Declaration by an instrument
in writing duly signed, acknowledged and filed for record for the purpose of prohibiting the use
ofany device or apparatus developed and/or available for residential use following the date ofthis
Declaration if the use of such device or apparahrs will adversely affect the Association or will
adversely affect the property values within the Subdivision.

Section 9.04 Severability. Each of the provisions of this Declaration shall be deemed
independent and severable and the invalidity or unenforceability or partial invalidity or partial
unenforceability of any provision or portion hereof shall not affect the validity or enforceability
of any other provision.

Section 9.05 Mergers and Consolidations. The Association may participate in mergers
and consolidations with other non-profit corporations organized for the same purposes, provided
that (i) prior to the Control Transfer Date any such merger or consolidation shall be approved (in
writing or at a meeting duly called for such purpose) by two{hirds (2/3rds) of the Directors and
(ii) from and after the Control Transfer Date any such merger or consolidation shall have the
consent (in writing or at a meeting duly called for such purpose) of those Members entitled to cast
not less than two-thirds (2/3rds) of the votes of all of the Members of the Association and the
Declarant.

Upon a merger or consolidation of the Association with another association as provided
in its Articles of Incorporation, the properties, rights and obligations may, by operation of law,
be transferred to another surviving or consolidated association, or alternatively, the properties,
rights and obligations of the other association may, by operation of law, be added to the
properties, rights and obligations ofthe Association as a surviving corporation pursuant to the
merger. The surviving or consolidated association will be subject to the covenants and restrictions
established by this declaration within the Subdivision, together with the covenants and restrictions
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established upon any other properties as one scheme. No such merger or consolidation, however,
shall effect any revocation, change or addition to the covenants and restrictions established by this
Declaration, except as changed by amendment of this Declaration or by the plan of merger or
consolidation. In the event of any inconsistency between the terms and provisions of this
Declaration and the terms and provisions of any of the merger or consolidation documents, the
terms and provisions of this Declaration shall control.

Section 9.06 Liberal Interpretation. The provisions of this Declaration shall be liberally
construed as a whole to effectuate the purpose of this Declaration.

Section 9.07 Successors and Assigns. The provisions hereof shall be binding upon and
inure to the benefit of the Owners, the Declarant and the Association, and their respective heirs,
legal representatives, executors, administrators, successors and assigns.

Section 9.08 Effect of Violations on Mortgages. No violation of the provisions herein
contained, or any portion thereof, shall affect the lien of any mortgage or deed of trust presently
or hereafter placed of record or otherwise affect the rights of the mortgagee under any such
mortgage, the holder of any such lien or beneficiary of any such deed of trust; and any such
mortgage, lien, or deed of trust may, nevertheless, be enforced in accordance with its terms,
subject, nevertheless, to the provisions herein contained.

Section 9.09 Terminology. All personal pronouns used in this Declaration and all
exhibits attached hereto, whether used in the masculine, feminine or neuter gender, shall include
all other genders; the singular shall include the plural and vice versa. Title of Articles and
Sections are for convenience only and neither limit nor ampliff the provisions of this Declaration
itself. The terms "herein," "hereof'and similar terms, as used in this instrument, refer to the
entire agreement and are not limited to referring only to the specific paragraph, section or article
in which such terms appear. All references in this Declaration to Exhibits shall refer to the
Exhibits attached hereto.

Section 9.10 Effect on Annexable Area. The provisions of this Declaration do not
impose any restrictions whatsoever or otherwise encumber the Annexable Area, unless and until
portions of the Annexable Area are made subject to the jurisdiction of tbe Association by a
separate instrument executed solely by Declarant or its successors and assigns and any lienholders,
which instrument is recorded in the Real Property Records of Montgomery County, Texas.

Section 9.11 Declarant's Rights and Prerogatives. Prior to the Control Transfer Date,
the Declarant may file a statement in the Real Property Records of Montgomery County, Texas,
which expressly provides for the Declarant's (i) discontinuance of the exercise of any right or
prerogative provided for in this Declaration to be exercised by the Declarant or (ii) assignment
to any third party owning property in the Subdivision or Annexable Area, of one or more of
Declarant's specific rights and prerogatives provided in this Declaration to be exercised by
Declarant. The assignee designated by Declarant to exercise one or more of Declarant's rights
or prerogatives hereunder shall be entitled to exercise such right or prerogative until the earlier
to occur of the (i) Control Transfer Date or (ii) date that said assignee files a statement in the Real
Property Records of Montgomery County, Texas, which expressly provides for said assignee's
discontinuance of the exercise of said right or prerogative. From and after the date that the
Declarant discontinues its exercise of any right or prerogative hereunder and/or assigns its right
to exercise one or more of its rights or prerogatives to an assignee, the Declarant shall not incur
any liability to any Owner, the Association or any other party by reason of the Declarant's
discontinuance or assignment of the exercise of said right(s) or prerogative(s). Upon the
Declarant's Assignment of its rights as of the Transfer Control Date to the Association, the
Association shall be entitled to exercise all the rights and prerogatives of the Declarant.
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9.L2 Utiliqv Service Fees. Prior to beginning any construction on a Lot, each Lot
owner, at his expense, shall be required to install electric service lines from the transformer or
source of feed to the meter location on said Lot. Further, each Lot owner may expect to pay a
charge for connection to such electric utility service, and the owner is obligated to contact Mid-
South or the appropriate public utiliry company to determine such charge and make arrangements
for the installation of said service lines and connection to the electrical distribution system.
Owner shall be responsible for all charges for any and all utility service fumished to Owner's l,ot,
including but not limited to, sewer tap fees, water meters, standby fees, gas, telephone and cable
connection fees and any and all other utility connection fees.

IN WITNESS WHEREOF, the gndersigned, being the Declarant herein, has hereunto set
its hand as of this r23 oay of R-r.rt\Ei- , tssz.

DECLARANT:

BAY DEVELOPMENT, L.L.C

By: Blue Heron Bay Corp.
Manager

STATE OF TEXAS

COUNTY OF MONTGOMERY

This instrument was acknowledged before me on the / 3 4 d^y of June, 1997, by
ALFRED C. HERRMANN, President of Herald Investrnents, Inc., Manager of Bay
Development, L.L.C., on behalf of said corporation.

RENEE HEATHCOTT
t,lotory Publlc

IiTATE OF TE)(AS

lry Comnl$lan Adras 12-29.99

STATE OF TEXAS

COUNTY OF MONTGOMERY

This instrument was acknowledged before me on the t e 'd Uy of June, 1997 , by DOUG
JOSLYN, President of Blue Heron Bay Corp., Manager of Bay Development, L.L.C., on behalf
of said corporation.

$
$
s

$
$
$

/)/,: /
(  tz.  '  Ne * l r ' ' t t '

Notary Public, State of Texas

By: Herald Investments, Inc.

ALFRED

Notarv Public. State of Texas
M) Crnilisstoi Exgirci t2.29.99
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JOINDER OF LTENHOLDER

The undersigned, FIRST BANK OF CONROE, N.A., is the owner and holder of an

existing mortgage and lien upon and against a portion of the real property described in the

foregoing Declaration as "Property," and as such mortgagee and lienholder, does hereby consent

to and join in this Declaration.

This consent and joinder shall not be construed or operate as a release of said mortgage

or liens owned and held by the undersigned, or any part thereof, but the undersigned agrees that

its said mortgage and liens shall hereafter be upon and against each and all of the Lots and all

appurtenances thereto, subject to the Restrictions hereby agreed to, witb however, the express

stipulation that the mortgage and liens owned and held by the undersigned are and shall remain

superior to any and all liens or charges imposed or created by this Declaration or provided for in

this Declaration. In no event shall FIRST BANK OF CONROE, N.A. be required to enforce any

restrictions, covenants, easements andior any other matters appearing in this Declaration, nor shall

the failure to enforce such restrictions, covenants, easements and/or other matters, if any, give

claim or cause of action against FIRST BANK OF CONROE, N.A..

Notwithstanding anything to the contrary contained herein, the undersigned FIRST BANK

OF CONROE, N.A., does not release, subordinate or impair, by this consent and joinder, any

and all rights it may have under its liens to succeed to any and all rights, powers and authority

of the Developer hereunder in the event of a foreclosure of its mortgage or liens.

Signed by the undersigned officer of FIRST BANK OF CONROE, N.A. duly authorized,

this 23RD day of JUNE " .  1997.

FIRST BANK OF CONROE, N.A.

ANDREI4 P. CANTU
SENIOR VICE PRESIDENT

STATE OF TEXAS

COUNTY OF MONTGOMERY

This instrument was acknowledged before me on the 23RD day of JUNE , 1997,
by ANDREW P. CANTU , SENIOR VICE PRESIDENT of FIst BanK of Comoe. N.A..
on behalf of said Bank.

JULIE E. STMT
NOTARY PUBLIC
STATE OF TEXAS

Myoomm exp 04-27-99

Public. State of Texas
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