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DECLARATION OF LAND USE RESTRICTIVE COVENANTS
FOR LOW-INCOME HOUSING TAX CREDITS

THIS DECLARATION OF LAND USE RESTRICTIVE COVENANTS FOR LOW-INCOME
HOUSING TAX CREDITS (the “Agreement™), dated as of Tune, at , 2014 by
LOCKWOOD VILLAGE APARTMENTS, LLC, and 1ts successors and assigns (the “Owner™) 1s given as
a condition to the allocation of low-mncome housing credits by the North Carolina Federai Tax Reform
Allocation Commuttee, an instrumentality of the State of North Carolina (together with any successor to its
rights, duties and obhgations, the “NCTRAC”)

WITNESSETH

WHEREAS, the Owner 1s the owner of a rental housing development located in Wilmington,
County of New Hanover, North Carolina, more particularly described in Exhubit A attached hereto and
mncorporated herein by reference, known as or to be known as Lockwood Village Apartments (the
“Project”), and

WHEREAS, the NCTRAC has been designated as the housing credit agency for the State of North
Carolina for the allocation of low-income housing credits (the “Credit™), and

WHEREAS, the Owner has applied to the NCTRAC for an award of Credit under the 2013
Qualified Allocation Plan (“QAP™), and

WHEREAS, the Owner received an allocation of Credit as described 1n the carryover allocation
agreement entered into between the NCTRAC and Owner (*Allocation™), and

WHEREAS, the Owner recognizes that 1t must maintain certain rent and income restrictions under
Section 42 of the Code of the Internal Revenue Code of 1986, as amended or as may be amended from ttme
to time, and applicable regulations (“Section 42 of the Code™) for the Extended Use Penod as defined
heremn and i the Code, and
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WHEREAS, the Owner understands that the representations made to the NCTRAC in its
apphication for Credits (“Application™} are conditions and requirements of the Allocation and that 1t 1s
bound by these to the same extent as all other rules, regulations, restrictions and otherwise, including an
agreement to not apply for relief under Section 42(h)}(6)(E)(1)(1I) of the Code during the Extended Use
Period, and

WHEREAS, the Owner, under this Agreement, intends, declares and covenants that the regulatory
and restrictive covenants set forth herein poverning the use, occupancy and transfer of the Project shall be
and are covenants runming with the Project for the term stated herein and binding upon all subsequent
owners of the Project for such term, and are not merely personal covenants of the Owner

NOW, THEREFORE, tn consideration of the promises and covenants hereinafter set forth, and for
other valuable consideration, the recetpt and sufficiency of which 1s hereby acknowledged, the Owner
agrees as follows

SECTION 1 - DEFINITIONS

All words and phrases defined in the QAP, Section 42 of the Code and all applicable rules,
rulings, policies, proceedings, regulations, or other official statements promulgated or proposed by the
United States Department of the Treasury, or the Internal Revenue Service, or the United States
Department of Housing and Urban Development or the United States Department of Agriculture pertaining
thereto shall have the same meanings in this Agreement

SECTION 2 - RECORDING AND FILING; COVENANTS TO RUN WITH THE LAND

{a} The Owner will cause this Agreement to be recorded as provided hereunder no later than the end of the
first taxable year in which Credits allocated to this Project are taken Upon execution,
acknowledgement, and delivery by the Owner, the Owner shall cause this Agreement and all
amendments hereto to be recorded and filed 1n the office of the Register of Deeds of the county in
which the Project 1s located, and shall pay all fees and charges incurred m connection therewith The
original recorded executed Agreement shall be transmitted to NCTRAC as soon as 1t 1s available from
the Register of Deeds The Owner agrees that the NCTRAC will not 1ssue the Internal Revenue
Service Form(s) 8609 constituting final allocation of the Credit unless and until the NCTRAC has
received the recorded executed orniginal of the Agreement

{b) The Owner intends, declares and covenants, on behalf of itself and all future owners and operators of
the Project during the term of this Agreement, that this Agreement and the covenants and restrictions
set forth in this Agreement (1) shall be and are covenants running with the Project, encumbering the
Project for the term of this Agreement, binding upon the Owner, the Owner’s successors 1 title and all
subsequent owners and operators of the Project, (1) are not merely personal covenants of the Owner,
and (1) shall bind the Owner and its respective successors and assigns, and the benefits shall tnure to
the NCTRAC and any former, present or prospective tenant of the Project during the term of this
Agreement The Owner hereby agrees that any and all requirements of the laws of the State of North
Carolina to be satisfied in order for the provisions of this Agreement to constitute deed restrichons and
covenants running with the Project and which touch and concern the Project shall be deemed to be
satisfied in full, that any requirements of privity of estate are intended to be satisfied, and that an
equitable servitude in the form of a negative easement has been created to insure that these restrictions
run with the land For the longer of the period this Credit 1s claimed or the term of this Agreement,
each and every contract, option, memorandum of option, deed or other instrument hereafter executed
conveying the Project or portion thereof shall expressly provide that such conveyance 1s subject to this
Agreement, provided, however, the covenants contained herein shall survive and be effective
regardless of whether such contract, option, memorandum of option, deed or other instrument hereafter
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executed conveyng the Project or portion thereof provides that such conveyance 1s subject to this
Agreement

{c) The Owner covenants to obtain the consent of any prior recorded henholder on the Project to be bound
by the terms of this Agreement, and such consent shall be a condition precedent to the 1ssuance of
Internal Revenue Service Form(s) 8609 constituting final allocation of the Credit

SECTION 3 - REPRESENTATIONS, COVENANTS AND WARRANTIES OF THE OWNER
The Owner hereby represents, covenants and warrants as follows

(a) The Owner (1) 1s validly existing and qualified to transact business under the laws of North Carolina,
(1) has the full power and authority to own 1ts properties and assets and to carry on 1ts business as now
being conducted, and (1) has the full legal right, power and authonity to execute and deliver this
Agreement

(by The execution and performance of this Agreement by the Owner (1) will not violate or, as applicable,
have not violated any provision of law, rule or regulation, or any order of any court or other agency or
governmental body, and (1) will not violate or, as applicable, have not violated any provision of any
indenture, agreement, mortgage, mortgage note, partnership agreement, operating agreement, corporate
charter, corporate resolution, bylaws, or other mstrument to which the Owner 1s a party or by which 1t
or the Project 1s bound, and () wiil not result in the creation or imposition of any prohibited
encumbrance of any nature

{c) The Owner will, at the ime of execution, acknowledgement, and delivery of this Agreement, have
good and marketable title to the Project free and clear of any lien or encumbrance other than (1) the
encumbrance created pursuant to this Agreement, (11) any loan documents relating to financing of the
construction of the Project that by its terms will be cancelled within one year of the last building in the
project being placed in service, and (1) matters for which consent 1s obtained as provided under
Section 2(c} above

(d) There 1s no action, swit or proceeding at law or in equity or by or before any governmental
mstrumentality or other agency now pending, or, to the knowledge of the Owner, threatened against or
affecting 1it, or any of its properties or nights, which, 1f adversely determined, would matersally impair
its right to carry on business substantially as now conducted (and as now contemplated by this
Agreement) or would materially adversely affect its financial condition or which would impatr the use
of the Project as contemplated by this Agreement

(e) The Project constitutes or will constitute a quahfied low-income building(s) and qualified low-ncome
project as defined 1n Section 42 of the Code

(f) Each unit 1n the Project contains or will contain, upon completion of construction, complete facilities
for living, sleeping, eating, cooking and sanitation (unless the Project quahfies as a single-room
occupancy project or transitional housing for the homeless) which are to be used on other than a
transient basis

{g) During the term of this Agreement, the Owner covenants, agrees and warrants that (1) all units ehgible
for the Credit shall be leased and rented or made available to members of the general public who
qualify as low-income tenants (or otherwise qualify for occupancy of the low-income units) under the
applicable election specified 1n Section 42(g)(1) of the Code (“Low-Income Tenants”), (11) the Owner
shall not refuse to lease any residential unit in the Project to a holder of a voucher or certificate of
eligibility under section 8 of the Unuted States Housing Act of 1937 because of the status of the
prospective tenant as such a holder, (11) each residential unit 1s and will remain suitable for occupancy
as defined by the NCTRAC, and (1v) pursuant to Section 42(h)(6 )} E)(u)(I) and (I} of the Code, the
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(h)

)

(k)

M

Owner shall not evict or terminate the tenancy of an existing tenant of any low-income unit other than
for good cause and shall not increase the gross rent above the maximum allowed under Section 42 of
the Code with respect to such low-income unit

The Owner agrees to 1tself comply, and ensure the Project complies, with the requirements of federal,
state and local laws and regulations (imcluding the Fair Housing Act as 1t may from time to time be
amended)

The Owner will not substantially convert, alter, reduce or otherwise change any common areas used by
the tenants or that are considered as part of the Project’s eligible basis without the NCTRAC’s prior
written consent  This mitation includes conversion of any manager’s unit(s) or office space

Subject to the requirements of Section 42 of the Code and this Agreement,except as a result of a
condemnation action, the Owner may not sell, transfer or exchange the Project or any material portion
at any time during the Extended Use Period without the prior written approval of NCTRAC Such
approval may be withheld at NCTRAC’s reasonable discretion, and NCTRAC may require submission
of any documentation related to the buyer, seller, Project or otherwise relating to the transaction This
provision shall not act to warve any other restriction on sale, transfer or exchange of the Project or any
low-income portion of the Project, including, but not limited to, the restriction under Section
42(h)(6)}B )t} of the Code that no portion of any building in the Project may be sold, transferred or
exchanged unless all of the building 1s sold, transferred or exchanged to the transferee  Within thirty
(30} days of the closing of such sale, transfer or exchange, the Owner shall provide the NCTRAC a
complete copy of all the closing documents

The Owner shall not demolish any part of the Project or substantially subtract from any real or
personal property of the Project or permit the use of any residential rental umit for any purpose other
than rental housing during the term of this Agreement unless required by law

The Owner represents, warrants and agrees that 1f the Project, or any part thereof, shall be damaged or
destroyed or shall be condemned or acquired for public use, the Owner wll use 1ts best efforts to repair
and restore the Project to substantially the same condition as existed prior to the event causing such
damage, destruction, or condemnation, and thereafier to operate the Project in accordance with the
terms of this Agreement

(m) The Owner warrants that 1t has not and will not execute any other agreement with provisions

(o)

contradictory to, or in opposition to, the provisions hereof, and that in any event, the requirements of
this Agreement are paramount and controlling as to the nghts and obligations herein set forth and
supersede any other requirements in confhct herewith

The Owner represents, warrants and agrees that all information, reports and exhibits furnished by it to
the NCTRAC 1n connectton with the Application 1 accurate and the Owner has not made any material
musstatement of fact or omitted to state a matenal fact Furthermore, the Qwner understands that
NCTRAC has relied on the truth and completeness of representations in the Application  Any
subsequent discovery of material misstatements or ommssions will entitle the NCTRAC to exercise
every available remedy including, without mitation, revoking the Allocation

The Owner acknowledges that the following constitute conditions to the Allocation (1) accuracy of the
facts and comphance with representations contained in the Application and Allocation documentation,
{11) completion of construction as depicted on the site layout, floor plan and elevations submutted with
the Application, {1} adherence to the QAP, and (1v} provision and maintenance of those certain unit
and project amenities for the benefit of the tenants described n the Application

The Owner’s or Project’s failure to comply with all such conditions without prior written authorization
from the NCTRAC will entitle the NCTRAC, 1n its discretion, to deem the Allocation to be cancelied
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by mutual consent After any such cancellation, Owner acknowledges that neither 1t nor the Project
will have any right to claim Credits pursuant to the Allocation The NCTRAC reserves the right, n its
discretion, to modify and/or waive any such failed condition

SECTION 4 - INCOME AND RENT RESTRICTIONS
The Owner represents, warrants and covenants to the NCTRAC throughout the term of this
Agreement and 1n order to satisfy the requirements of the occupancy restrictions of Section 42 of the Code
(“Section 42 Restrictions”) that
(a) Minimum Set-Aside At least forty percent (40%) or more of the residential units in the Project
are both rent-restricted and occupied (or 1f unoccupied, held for occupancy only) by individuals
whose income 1s sixty percent (60%) or less of area median gross income (subject to any
exceptions permitted under Section 42 of the Code for tenants whose income increases after

mtially meeting such restriction)

(b) Rental Production Program At least forty percent (40%) of the umts are occupied by
households with incomes less than fifty percent (50%) of median income

(c) Non-profit set-aside no applicable requirements

) The applicable fraction as defined in Section 42(¢){1)(B) of the Code for each taxable year of the
Extended Use Period will be no less than one hundred percent (100%)

(e) Except as may be otherwise provided under Section 42 of the Code or by the Internal Revenue
Service, the determination of whether a tenant meets the low-income requirement shall be made
by the Owner at least annually on the basis of the current income of such Low-Income Tenant

SECTION 5 - STATE HOUSING POLICY RESTRICTIONS

The Owner represents, warrants and covenants that it will satisfy the requirements indicated below
(the “State Housing Policy Restrictions™) throughout the term of this Agreement

(a) State Housing Credit The project 1s in a High Income County pursuant to the QAP
At least twenty-five percent (25%) of qualfied umts are affordable to households with incomes at or
below thurty percent (30%) of county median income

(b) Qualified Allocation Plan The project i1s in a High Income County pursuant to the QAP

At Jeast twenty-five percent (25%) of qualified units are affordable to and occupred by households
with incomes at or below thirty percent (30%) of county median income

[THE REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]
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SECTION 6 - TERM OF AGREEMENT

(a)

(b)

{c)

{d)

For the purposes of this Agreement the term “Compliance Period” means, with respect to any building,
the peniod of fifteen (15) taxable years beginning with the first taxable year of the credit period with
respect thereto as defined in Section 42(f) of the Code

Except as heremnafter provided, this Agreement and the Section 42 Restrictions shal! commence with
the first day on which any building which 1s part of the Project 1s placed 1n service and shali end on the
date which 1s fifteen (15) years after the end of the Comphiance Period The period from the beginning
of the Comphance Peniod until fifteen (15) years after the end of the Comphance Period {(or such
earlier date as may be determined under subsection (c) below) is the extended use pertod (the
“Extended Use Period”)

The Extended Use Period for any butlding which 15 part of this Project shall terminate, if earlier than
the end of the Extended Use Period, on the date the Project 1s acquired by foreclosure or instrument in
lieu of foreclosure, unless the Internal Revenue Service determimes that such acquisition 1s part of an
arrangement with the Owner in which a purpose of such arrangement 15 the termination of the
Extended Use Pertod The Owner will not apply for relief under Section 42(h)(6 XE)(i)(II) of the Code
during the Extended Use Period

Notwithstanding subsection {c) above, for the purposes of the covenants made in Section 3(g) of this
Agreement, the term of this Agreement shall confinue for a period of three years following any
termination of the Extended Use Period pursuant to the procedures specified 1n subsection (¢) above
During such three-year period, the Owner shall not evict or terminate the tenancy of an existing tenant
of any low-income unit other than for good cause and shall not increase the gross rent above the
maximum allowed under Section 42 of the Code with respect to such low-income umt

SECTION 7 - ENFORCEMENT

(a)

(b)

()

{d)

The Owner shall permit, during normal business hours and upon reasonable notice, any duly
authorized representative of the NCTRAC to inspect any books and records of the Owner regarding the
Project with respect to the incomes, rent levels, and housing costs of Low-Income Tenants which
pertain to comphance with this Agreement

The Owner shall submut any other information, documents or certifications requested by the NCTRAC
which the NCTRAC shall deem reasonably necessary to substantiate the Owner’s continuing
compliance with the provisions of this Agreement

The Owner covenants that 1t will not knowingly take or permit any action that would result in a
viclation of the requirements of Section 42 of the Code or this Agreement Moreover, Owner
covenants and agrees to take any lawful action (including amendment of this Agreement as may be
necessary, in the opinion of the NCTRAC) to comply fully with Section 42 of the Code and with all
applicable rules, rulings, policies, procedures, regulations or other official statements promulgated or
proposed by the United States Department of the Treasury, or the Internal Revenue Service, or the
United States Department of Housing and Urban Development or the United States Department of
Agniculture from time to hime pertaining to Owner’s obligations under Section 42 of the Code and
affecting the Project

The Owner ang the NCTRAC acknowledge that the primary purpose for requinng compliance by the
Owner with the restrictions provided in this Agreement 1s to assure compliance of the Project and the
Owner with representations made in the Application, the applicable QAP and Section 42 of the Code,
AND BY REASON THEREOF, THE OWNER IN CONSIDERATION FOR RECEIVING LOW-
INCOME HOUSING CREDITS FOR THIS PROJECT HEREBY AGREES AND CONSENTS THAT
THE NCTRAC AND ANY LOW-INCOME TENANT OR INDIVIDUAL WHO MEETS THE
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(e)

(f)

INCOME LIMITATION APPLICABLE UNDER SECTION 42 OF THE CODE (WHETHER
PROSPECTIVE, PRESENT OR FORMER OCCUPANT OF THE PROJECT) SHALL BE
ENTITLED, FOR ANY BREACH OF THE PROVISIONS HEREOF, AND IN ADDITION TO ALL
OTHER REMEDIES PROVIDED BY LAW OR IN EQUITY, TO OBTAIN SPECIFIC
PERFORMANCE BY THE OWNER OF ITS OBLIGATIONS UNDER THIS AGREEMENT IN
ANY COURT OF COMPETENT JURISDICTION HEREQF IN ADDITION TO ALL OTHER
REMEDIES PROVIDED BY LAW OR IN EQUITY The Owner hereby further specifically
acknowledges that the beneficiaries of the Owner’s obligations hereunder cannot be adequately
compensated by monetary damages n the event of any default hereunder

The Owner hereby agrees that the representations and covenants set forth herein may be relied upon by
the NCTRAC and all persons interested 1n Project compliance under Section 42 of the Code

The Owner acknowledges that Section 42 of the Code requires the NCTRAC (or an agent or other
contractor of the NCTRAC) to momtor the Section 42 Restrictions, and the Owner hereby agrees to
take any and all actions reasonably necessary and required by the NCTRAC (or any agent of, or other
contractor hired by, the NCTRAC) to substantiate the Owner’s comphance with the Section 42
Restrictions or the State Housing Policy Restrictions

SECTION 8 - MISCELLANEQUS

{a)

(b}

{c}

(d)

Severability The invahidity of any clause, part or provision of this Agreement shall not affect the
validity of the remaining portions thereof

Notices All notices to be given pursuant to this Agreement shall be in writing and shall be deemed
given when mailed by certified or registered mail, return receipt requested, to the parties hereto at the
addresses set forth below, or to such other place as a party may from time to time designate in writing

To the North Carolina Federal Tax Reform Allocation Commuittee

¢/o North Carolina Housing Finance Agency
PO Box 28066
Raleigh, NC 27611-8066

To the Owner Lockwood Village Apartments, LLC
972 Trimity Road
Raleigh, NC 27607

The NCTRAC and the Owner, may, by notice given hereunder, designate any further or different
addresses to which subsequent notices, certificates or other communications shall be sent

Amendment The Owner agrees that 1t will take all actions necessary to effect amendment of this
Apgreement as may be necessary to comply with Section 42 of the Code (or any other applicable
provisions of the Internal Revenue Code of 1986) and any and all applicable rules, regulations,
policies, procedures, rulings or other official statements pertaming to the Credit Upon proper
recordation of this Agreement in the county registry, the Owner agrees that no amendment(s) to the
terms or conditions of this Agreement shall apply or have effect uniess the written consent to or
acknowledgement of such amendment(s) shall have been given on behalf of the NCTRAC

Governing Law This Agreement shall be governed by the laws of the State of North Carolina and,
where applicable, the laws of the Umted States of America
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(e) Survival of Obligations The obligations of the Owner as set forth herein and in the Application shall
survive the allocation of the Credit and shall not be deemed to terminate or merge with the awarding of
the allocation

(f) Recovery of Attorney’s Fees If the NCTRAC shall mcur legal fees or other expenses 1n enforcing its
rights and/or remedies, or the Owner’s obligation, under this Agreement, the Owner shall reimburse
the NCTRAC for those fees and other expenses within a reasonable time after receipt of written
demand therefore

{g) Successors and Assigns This Agreement shall be binding upon and inure to the benefit of the
successors and assigns of the NCTRAC and the successors and assigns of the Owner

(h) Successor Statutes and Agencies Any references i this Agreement to specific statutory provisions,
specific regulatory provisions or specific governmental agencies or entities shall mclude any successor
statutory provision, regulatory provision or governmental agency or entity, as the case may be

IN WITNESS WHEREOF, the undersigned has executed this instrument as of the date and year
first written above

LOCKWQOD VILLAGE APARTMENTS, LLC,
a North Carolina limited liability company

By SNW,L , Managing Memb

By & "
ar L. Norrs, Managing General Partner

NORTH CAROLINA

COUNTY

I, the undersigned Notary Public of the County and State aforesaid, certify that Oscar L Norris
personally appeared before me this day and acknowledged that he 1s the Managing General Partner of
SNW, L L P, Managing Member of Lockwood Village Apartments, LLC, and that by authority duly given
and as the act of such entity, he signed the foregoing Declaration of Land Use Restnictive Covenants for
Low-Income Housmg Tax Credits mn its name on its behalf as its act and deed

Witness my hand and official stamp or seal, this the E]l | " day of Jun f , 2014
My Commuission Expires L, l?) Iq mnm wn Y@R\O
| Public
NEWATSON Print Notary Name Jﬂﬂﬂ() L\’ nﬂ Wm
NOTARY PUBLIC
Brunswick County
North Carohina
My Commission Expwres April 3, 2019
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EXHIBIT A

All that certain lot or parcel of land lying and being located in Masonboro Township, New Hanover County,
North Carolina, and being more particularly described as follows

All of the lot shown on that certain Recombination Plat entitled “Lockwood Village” prepared by Atlantic Coast
Survey, PLLC recorded 1n Plat Book 59, Page 37, New Hanover County Registry.

BTM 558438v1




TAMMY THEUSCH BEASLEY
REGISTER OF DEEDS, NEW HANOVER
216 NORTH SECOND STREET

WILMINGTON, NC 28401
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