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STATE OF NORTH CAROLINA DECLARATION OF COVENANTS,
CONDITIONS AND RESTRICTIONS
COUNTY OF NEW HANOVER FOR MARSH LANDING PLACE

THIS DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS FOR
MARSH LANDING PLACE (as may be amended or supplemented as set forth herein, “Declaration™) is
made this ¥ day of Suly , 2006 by MARSH LANDING PLACE, LLC, a North Carolina
Limited Liability Company, #hose address is 4102 Emerson Street, Wilmington, North Carolina (the
“Declarant™).

WITNESSETH:

A. Declarant is the owner and developer of certain real estate in New Hanover County,
North Carolina, and more particularly described on Exhibit “A” attached hereto and made a part hereof
(the “Property” or “Subdivision™); and

B. Declarant is developing the Property known as “MARSH LANDING PLACE” by
subdividing it into “Lots™ that are to be used for residential purposes as well as common real estate and
improvements that are to be owned by a homeowners association to which the Owner of a Lot must
belong and pay lien-supported maintenance assessments.

THEREFORE, the Declarant hereby declares that all of the Lots and Common Areas (defined
below) located within the Subdivision are held and shall be held, conveyed, hypothecated or encumbered,
leased, rented, used, occupied and improved, subject to the following covenants, conditions and
restrictions, all of which are established and agreed upon for the purpose of enhancing and protecting the
value, desirability and attractiveness of the Subdivision as a whole and of each of said Lots. All of these
restrictions shall run with the land and shall be binding upon the Declarant and upon the parties having or
acquiring any right, title or interest, legal or equitable in and to the Property or any part or parts thereof
subject to such restrictions, and shall inure to the benefit of the Declarant and every one of the Declarant’s
successors in title to any of the Property.

RETURN TO:



ARTICLE 1
DEFINITIONS

1.1 “Annual Meeting” means the annual meeting of the Members held in New Hanover
County, North Carolina, within the last quarter of each calendar year, upon proper notice, at a date, time
and at a place from time to time designated by the Board. The first Annual Meeting of the Members shall
be held within one (1) year from the date of incorporation on such date as the initial Board shall
determine.

1.2 “Articles” or “Articles of Incorporation™ shall mean those articles, filed with the
Secretary of State of North Carolina, incorporating MARSH LANDING PLACE OWNERS
ASSOCIATION, INC., as a nonprofit corporation under the provisions of North Carolina State law, as the
same may be amended from time to time.

1.3 “Assessments” means Regular Assessments, Special Assessments, Working Capital
Assessments, Individual Assessments and Fine Assessments.

1.4 “Association” shall mean and refer to MARSH LANDING PLACE OWNERS
ASSOCIATION, INC., to be formed as a non-profit corporation, its successors and assigns.

1.5 “Board” or “Board of Directors™ shall mean and refer to the Board of Directors of the
Association,

1.6 “Bylaws” shall mean the Bylaws of the Association, as the same may be amended from
time to time.

1.7 “Class A Members” shall mean as defined in Section 4.5.] below.
1.8 “Class B Members shall mean as defined in Section 4.5.2 below.
1.9 “Constituent Documents” shall mean the Declaration, the Bylaws, the Articles of

Incorporation, and the Rules and Regulations, if any, and any other basic documents used to create and
govern the Subdivision.

1.10  “Common Areas” shall mean all the real estate (including retention ponds, storm
drainage improvements, entrance signage, streets (including any dedicated streets prior to their acceptance
for public maintenance) and all landscaping and other improvements thereon) owned by the Association
for the common use and enjoyment of the Owners. Common Areas shall include, but not be limited to,
parcels designated on the Subdivision plat as “Open Space,” “Active Park Area”, “Passive Park Area”, or
“Common Area”.

1.11  “Common Expenses” shall mean, refer to, and include all charges, costs and expenses
incurred by the Association for and in connection with the administration of the Subdivision, including,
without limitation thereof, operation of the Subdivision, maintenance, repair, replacement and restoration
(to the extent not covered by insurance) of the Common Areas; the costs of any additions and alterations
thereto; all labor, services, common utilities, materials, supplies, and equipment therefor; all liability for
loss or damage arising out of or in connection with the Common Areas and their use; all premiums for
hazard, liability and other insurance with respect to the Subdivision; all costs incurred in acquiring a Lot
pursuant to judicial sale; and all administrative, accounting, legal, and managerial expenses. “Common
Expenses” shall also include amounts incurred in replacing, or substantially repairing, capital




improvements within the Common Areas of the Subdivision, including, but not limited to private road.
“Common Expenses” shall also include all reserve funds or other funds established by the Association.
“Common Expenses” shall be construed broadly.

1.12  “Declarant” shall mean and refer to MARSH LANDING PLACE, LLC, a North Carolina
Limited Liability Company, its successors and assigns as a Declarant.

1.13  “Default” shall mean any violation or breach of, or any failure to comply with, the
Restrictions, this Declaration or any other Constituent Documents.

1.14  “Deveclopment Period” means the period commencing on the date on which this
Declaration is recorded in the New Hanover County Register of Deeds and terminating on the earlier to
occur of (i} when Declarant no longer owns a Lot in the Subdivision (which shall include any additional
property annexed into the Marsh Landing development, as allowed by this Declaration); (ii) the date that
Declarant relinquishes in writing Declarant’s right to appoint Directors; or (iii) the occurrence of the date
ten (10) years from the date of recording the Declaration, renewable for an additional ten (10) year period
with the consent of a majority of [.ot Owners other than the Declarant.

1.15  *“Dwelling Unit” shall mean and refer to the individual family living unit on an individual
Lot.

1.16  “Fine Assessment” means the charge established by Section 5.7.2 of this Declaration.
1.17  “Individual Assessment” means the charge established by Section 5.4 of this Declaration.

1.18  “Lot” shall mean and refer to any parcel of land designated on the Plat upon which a
Dwelling Unit has been or is to be constructed. There are initially forty two (42) Lots in the Subdivision
and the Declarant has the right to establish additional Lots in accordance with the terms of this
Declaration.

1.19 “Member” shall mean and refer to all those Owners who are Members of the Association
as provided in Article I'V below.

1.20  “Owner” shall mean and refer to the record owner, including Declarant, whether one or
more persons or entities, of a fee simple title to any Lot located within the Subdivision.

1.21  “Plat” shall mean and refer to the record plat of the Subdivision recorded in Map Book 49
Page 387 of the New Hanover County Registry.

1.22  “Planned Community Act” shall mean and refer to the North Carolina Planned
Community Act, currently codified as Chapter 47F of the North Carolina General Statutes, as the same
may be amended from time to time.

1.23  “Property” or “Subdivision” shall mean and refer to that certain real estate described in
Exhibit A and all other real estate that may be annexed into this Declaration and the Association by the
Declarant.

1.24  “Regular Assessment” means the charge established by Article V of this Declaration.

1.25  “Resident” shall mean and refer to any person, not an Owner, living in the Owner’s
Dwelling Unit, including, but not limited to, temporary guests and Tenants.



1.26  “Restrictions” shall mean all covenants, conditions, restrictions, easements, charges, liens
and other obligations provided for in this Declaration, including, without limitation, all notices, rules and
regulations issued in accordance with this Declaration.

1.27  “Rules and Regulations” shall mean and include the rules and regulations made from
time to time by the Board of Directors as provided in Section 4.3 below.

1.28  “Special Assessment” means the charge established by Section 5.2 of this Declaration.

1.29  “Tenant” means any person occupying any Lot pursuant to a written or oral lease
agreement with the Owner thereof or with any other person or entity claiming under the Owner.

130 “Working Capital Assessment” means the charge established by Section 5.3 of this
Declaration.

When applicable for the sense of this instrument, the singular should be read as including the
plural and the male, female, and neuter pronouns and adjectives should be read as interchangeable.

ARTICLE 11
PROPERTY SUBJECT TO THIS DECLARATION
The Property, each portion thereof, and all Dwelling Units thercon shall be held, transferred, sold,

conveyed, leased, mortgage and occupied subject to the terms, provisions, covenants and conditions of
this Declaration.

ARTICLE 111

PROPERTY RIGHTS IN COMMON AREAS

3.1 Owner’s Easements of Enjoyment. Except as herein otherwise provided, each Owner
shall have a right and easement of enjoyment in and to the Common Areas, which shall be appurtenant to
and shall pass with the title to his Lot. Each Tenant shall have a non-transferable right to use and enjoy
the Common Areas, if any, which right shall terminate when such person ceases to have the status of a
Tenant. Such rights and privileges shall be subject, however, to the following:

3.1.1  The right of the Board to suspend the right of any Owner or the privilege of any Resident
to use such of the Common Areas that are recreational in nature as determined by the Board for any
infraction of the Rules and Regulations relating to the Common Areas for a period not to exceed sixty
(60) days for each such infraction, or for any non-payment or delinquency of the Assessments against
such Owner’s Lot for a period not to exceed the period of such non-payment or delinquency;

3.1.2  The right of the Board to adopt and enforce and from time to time amend reasonable
limitations upon use and Rules and Regulations pertaining to the use of the Common Areas, including
regulations limiting guests of Owners and Tenants who may use the Common Areas at any one time;



3.1.3  The right of the Association to grant permits, licenses and public or private easements
over Common Areas for utilities, roads and other purposes reasonably necessary or useful for the proper
maintenance or operation of the Property; or

3.1.4  The right of Declarant or the Association to dedicate or convey portions of the Common
Areas to applicable governmental authorities for park purposes.

3.2 Extension of Use. Any Owner may extend his right of enjoyment to the Common Areas
to the immediate and/or extended members of his family, his Tenants, guests or contract purchasers of the
Owner’s Lot.

33 Title to Common Areas. The Declarant shall convey, or cause to be conveyed, by deed
or cause to be all Common Areas to the Association in fee simple absolute after the final platting of all
Lots in the Subdivision. Any such conveyance shall be subject to taxes for the year of conveyance, and to
restrictions, conditions, limitations and easements of record.

34 Use of Common Areas by Declarant. In addition to the specific rights and easements
reserved herein, Declarant and its affiliates and associates shall have the same rights of use and enjoyment
of the Common Areas as the Class A Members during the Development Period, and shall have the same
right to use Common Areas for promotional, sales and similar purposes until all of the Lots have been
sold.

ARTICLE 1V

HOMEOWNERS ASSOCIATION

4.1 Homeowners Association. There has been created a North Carolina non-profit
corporation, known as MARSH LANDING PLACE OWNERS ASSOCIATION, INC., which shall be
responsible for the maintenance, management and control of the Common Areas and upon each Lot and
Dwelling Unit as more specifically set forth in this Declaration.

42 Board of Directors and Officers. The Board of Directors, and such officers as the may
elected or appointed in accordance with the Articles or the Bylaws, shall conduct the affairs of the
Association. The Board of Directors may also appoint committees and managers or other employees and
agents who shall, subject to the general direction of the Board of Directors, be responsible for the day-to-
day operation of the Association.

43 Rules and Regulations. By a majority vote of the Board of Directors, the Association
may, from time to time adopt, amend and repeal Rules and Regulations with respect to all aspects of the
Association’s rights, activities and duties under this Declaration. The Rules and Regulations may, without
limitation, govern use of the Subdivision, including prohibiting, restricting or imposing charges for the
use of any portion of the Subdivision by Owners, Residents or others, interpret this Declaration or
establish procedures for operation of the Association or the administration of this Declaration; provided,
however, that the Rules and Regulations shall not be inconsistent with this Declaration, the Articles, or
the Bylaws. A copy of the Rules and Regulations, as they may from time to time be adopted, amended or
repealed, shall be maintained in the office of the Association and shall be available to each Owner upon
request.

4.4 Membership of Association. Every Owner of a Lot shall be a Member of the
Association. Such Owner and Member shall abide by the Association’s Rules and Regulations, shall pay
the Assessments provided for in this Declaration, when due, and shall comply with decisions of the



Association’s governing body. Conveyance of fee simple title to a Lot automaticaily transfers
membership in the Association without necessity of further documents. Membership shall be appurtenant
to and may not be separated from ownership of any Lot that is subject to Assessment.

4.5 Classes of Membership. The Association shall have two (2) classes of Membership:

4.5.1 Class A Members. Every person, group of persons, or entity which is a record Owner of
a fee interest in any Lot upon which a Dwelling Unit has been erected within the Property, shall
automatically be a Class A Member of the Association except the Declarant during the Development
Period; provided, however, that any such person, group of persons or entity who holds such interest solely
as security for the performance of an obligation shall not be a Member. A Class A Membership shall be
appurtenant to and may not be separated from ownership of any Lot upon which a Dwelling Unit has been
constructed that is subject to Assessment. Class A Members shall be entitled to one (1) vote for each Lot
in which they hold the interest required for membership. In the event that more than one person, group of
persons or entity is the record Owner of a fee interest in any Lot, then the vote for the membership
appurtenant to such Lot portion shall be exercised as they among themselves determine, but in no event
shall more than one (1) vote be cast with respect to any Lot. In the event agreement is not reached, the
vote attributable to such Lot shall not be cast.

452 Class B Member. The Class B Member shall be the Declarant, and shall be entitled to
exclusive voting during the period of Declarant control. Declarant control shall end and the Class B
membership shall cease and be converted to Class A membership on the happening of any of the
following events, whichever occurs earlier:

(a) On December 31, 2020, or

{b) Upon the voluntary surrender of all Class B membership by the holder
thereof.

4.6 Voting. Each Member shall have one vote with respect to each Lot owned by such
Member, but a Class A Member shall not be entitled to exercise any vote until the expiration of the
Development Period, unless sooner permitted by Declarant.

4.7 Maintenance Obligations of the Association. The Association, at its expense, shall
maintain, operate and keep in good repair, unless such obligations are assurned by any municipal or
governmental agency having jurisdiction thereof, the Common Areas and all improvements located
thereon for the common benefit of the Subdivision. This shall include, without limitation, the
maintenance, repair, replacement and painting of the following landscaping and improvements (to the
extent that such improvements or landscaping are located upon or constitute Common Areas): (a) all
private roadways, driveways, pavement, sidewalks, walkways and uncovered parking spaces; (b) all
lawns, trees, grass and landscape areas, shrubs and fences, except as otherwise set forth hereinbelow; and,
(c) all Recreational Facilities, if any.

4.7.1 The Association shall make the determination as to when maintenance, repair,
replacement and care shall be done, and its determination shall be binding. Declarant shall have
the right to employ a manager to oversee and implement the Association’s maintenance
obligations, and any such management fees incurred thereby shall be paid by the Association. The
Association shall also perform the other duties prescribed by this instrument or the Association’s
Rules and Regulations.

4.7.2  Further the Association may, in its discretion, cause a landscaping service or
other lawncare maintenance company to provide lawncare services to each Lot, including



mowing the yards and trimming of shrubs or bushes which are not enclosed in approved
courtyard areas or are visible from any street within the subdivision. Notwithstanding the
foregoing, it shall be the continuing responsibility of the Owner of each Lot to assure that the Lot
is mowed regularly, including the area between the lot line and the edge of the paved street, and
to maintain in a neat condition all landscaping and plant materials contained within their
respective enclosed courtyards or inaccessible areas, if any. Additionally, each Owner shall keep
the Lot clear of any unsightly objects, and in the event that the Owner of any Lot within the said
Subdivision breaches this restriction, the DECLARANT and the Association reserve the right,
and an easement, to enter upon the Lot to take such action as is necessary to clean up the Lot and
remove unsightly structures and objects at the Owner’s expense as provided herein. Where Lots
border on or contain ditches, drainage canals or swales, ponds or detention/retention ponds, the
Owner of each Lot shall maintain that area, including the slopes, down to the edge of the water in
a neat well kempt condition. Washouts or erosions on the Lots adjoining ditch banks, channels,
ponds, and swales shall be properly tended to by the respective Lot Owner. Notwithstanding the
foregoing, no Lot Owner may do anything, or as the case may be, neglect to take any action,
which may cause any modification of the storm water management system constructed in the
Subdivision. This obligation and right may be enforced by the Association or any Owner as
provided in Article X1 herein.

4.8 Maintenance Obligation of the Lot Owners. The responsibilities of each Lot Owner shall
include;

4.8.1 To the extent not otherwise herein imposed upon the Association, or
undertaken by the Association, cleaning, maintaining, keeping in good order, repairing and
replacing at his or her expense all portions of his or her Lot and Dwelling Unit. Any repair,
replacement and maintenance work to be done by an Owner must comply with the Architectural
Control guidelines and any Rules and Regulations of the Association.

4.8.2 To perform his responsibilities in such manner so as not unreasonably to
disturb other persons residing within the Subdivision.

483 Each Lot Owner shall be deemed to agree by acceptance of delivery of a
deed to a Lot, to repair and/or replace at his or her expense all portions of the Common Areas
which may be damaged or destroyed by reason of his or her own intentional or negligent act or
omission, or by the intentional or negligent act or omission of any invitee, tenant, licensee family
member, including, but not limited to any repairs necessary which result from damage incurred
by pets or vehicles owned by the Lot Owner, or owned by any guest, invitee, Tenant or licensee
of such Lot Owner. To the extent that any Common Area is damaged as an insurable loss and the
proceeds from the Association’s insurance policy are utilized to pay for the loss, the Owner shall
be responsible for payment of the deductible as an Individual Assessment in accordance with
Section 5.4 and Section 7.6 below.

4.9 Effect of Insurance or Construction Guarantees. Notwithstanding the fact that the
Association and/or any Lot Owner may be entitled to the benefit of any guarantee of material and
workmanship furnished by any construction trade responsible for any construction defects, or to benefits
under any policies of insurance providing coverage for loss or damage for which they are respectively
responsible, the existence of construction guarantee or insurance coverage shall not excuse any
unreasonable delay by the Association or any Lot Owner in performing his obligation hereunder.
Likewise, this Section 4.8 is not intended to work for the benefit of the person or entity responsible for the
construction defect. Also, performance by Association may be delayed if Association does not have the




means or the funds to repair the defect or if, by repairing the defect, the Association would be
compromising the right to sue to have the defect corrected and/or to collect damages caused by the defect,

ARTICLE V

COVENANT FOR ASSESSMENTS

5.1 Regular Assessments. Regular Assessments for the payment of the Common Expenses
shall be made in the manner provided herein, and in the manner provided in the Bylaws. The Regular
Assessment is established for the benefit and use of the Association and shall be used in covering all of
the Common Expenses.

5.2 Special Assessment. In addition to levying Regular Assessments, and to the extent that
the reserve fund is insufficient, the Board of Directors may, with the assent of two-thirds (2/3) of the
votes of each class of Members who are voting in person or by proxy at a meeting duly called for this
purpose, levy Special Assessments for the purpose of defraying, in whole or in part, the cost of any
construction, reconstruction, repair or replacement upon or to the Common Area, including easement
areas, fixtures, and personal property related thereto; provided, however that any such special assessments
for the maintenance of sewer lines and other elements of the sewer sysiem, the drainage and stormwater
runoff systems, and other utility systems, as required by government permits or regulations, may be
assessed by the Board of Directors without a vote of the members. All special assessments for capital
improvements shall be fixed to a uniform rate for all Lots.

53 Working Capital Assessment. Upon the initial transfer of record of the Lot from the
Declarant (or successor Declarant or designated Declarant) to the Lot Owner (other than a successor
Declarant or designated Declarant), the purchaser is required to pay a sum equal to two (2) full months of
the Regular Assessment due on his or her Lot as his or her initial contribution to the working capital of
the Association. This sum is not an advance payment of the monthly Regular Assessment; rather the sum
is allocated to a working capital fund to meet unforeseen expenditures and operating expenses or to
purchase any additional equipment or services. While the Declarant is in control of the Assoctiation, it
cannot use any of the working capital funds to defray its expenses, reserve contributions, or construction
costs. When control of the Association is transferred to the Lot Owners, the working capital fund or, as
the case may be working capital account, shall be transferred to the Association for deposit to a
segregated fund. After control of the Association is transferred to the Lot Owners the Declarant shall be
responsible to collect the initial contribution to the working capital account and forward such funds to the
Association. Additionally, at the closing, each purchaser of a Lot is required to pay a pro-rata share of the
Regular Assessment due in the month of closing.

5.4 Individual Assessment. In the event that the need for maintenance, repair or replacement
of any improvement on the Property, for which the Association has the maintenance, repair and/or
replacement obligation, is caused through the willful or negligent act of an Owner, his family, his pet(s),
Resident, the cost of such maintenance, repairs or replacements shall be paid by such Owner. The Board
shall have the maintenance, repair or replacement done and the cost thereof shall be provided by the
Board to said Owner and shall be paid by said Owner within thirty (30) days thereafter, unless an earlier
date is otherwise set forth herein.




5.5 Ad Valorem Tax Assessment. All ad valorem taxes levied against the Common
Elements, if any, shail be a common expense, and the Association may in any assessment year levy
against the Owners equally an “Ad Valorem Tax Assessment,” in addition to the Annual Assessments,
which shall be in an amount sufficient to pay such ad valorem taxes in such year not included as a
component of the Annual Assessment.

5.6 Reserve Funds. The Association may establish reserve funds from its Annual
Assessments to be held in reserve for (a) major rehabilitation or major repairs, (b) emergency and other
repairs required as a result of storm, fire, natural disaster, or other casualty loss, (c) recurring periodic
maintenance, and (d) replacement of, and capital improvements to, the Common Areas.

5.7 Date of Commencement of Assessments; Due Dates: Determination of Regular
Assessments; Fine Assessments.

5.7.1 The monthly Regular Assessment provided for herein shall commence as to
each Owner of a Lot, except Declarant, on the first day following the initial conveyance of the
Lot to the Owner and shall be adjusted according to the number of days remaining in the month.,
The Declarant, its successors and assigns, shall not be required to pay the Regular Assessment for
any Lot which it owns until such time as Declarant transfers the Lot to a third party. The Board
of Directors shall fix the amount of the monthly Regular Assessment to be paid by each Class A
Member against each Lot at the beginning of each calendar year. Written notice of the monthly
Regular Assessment shall be sent to cvery Class A Member subject thereto. The: Board of
Directors shall establish the due dates. :

57.2 The Board of Directors, or an adjudicatory panel established by the Board of
Directors, may levy a reasonable Fine Assessment, as a fine or penalty for violation of this
Declaration, all in accordance with the Planned Community Act. A lien may be filed for this Fine
Assessment and this Fine Assessment may be enforced by foreclosure and otherwise treated as a
Regular Assessment,

573 If the Association is paying the water and/or sewer bill(s) for the Subdivision
or any Lot Owner within the Subdivision, the Association may assess each Lot Owner benefited
for its share of the water and/or sewer bill(s). Each Lot Owner shall bear an equal share of the
bill, but the Association can assess an extra amount against a Lot Owner to recover the cost of
any extraordinary amount of water used by that Lot Owner. “Extraordinary” shall be as
determined by the discretion by the Board of Directors. The Assessment for water and sewer
shall be part of the Regular Assessment and shall be considered a Common Expense.

574 Both Regular and Special Assessments for a Lot Owner shall be determined
by the Association based upon the proportion that each Lot bears to the aggregate number of Lots
located on the Property, except those owned by Declarant which are not assessed in accordance
with Section 5.7.1 above. The Association’s governing body may, at its discretion, waive the
Regular Assessment for any year or part of a year for any Lot not occupied as a residence.

58 Billing. The Association shall inform each Lot Owner of the amount of the total Regular
Assessment due from the Owner of that particular Lot. This Regular Assessment may be paid in monthly
installments or as otherwise required by the Association. The Owner of each Lot must pay his Lot’s
required Regular Assessment in advance on the first calendar day of each month, unless the Association
otherwise directs. Payment is to be made to such person at such an address as Association determines.
Special Assessments are due thirty (30) days after the bill for the Special Assessment has been mailed or
otherwise sent out by Association, unless the Association otherwise directs. The Owners of the initial
Lots in the Subdivision, except Declarant, shall be obligated to begin paying the Regular Assessment as



of the first day of the initial conveyance of the Lot from Declarant to the Owner. If the Subdivision is
expanded and additional Lots are brought into the Subdivision during a given Assessment year, those

additional Lots shall begin paying the Regular Assessment on the first day of the initial conveyance of the
Lot from Declarant to the Qwner.

5.9 Common Surplus. If the Regular Assessment collected in any given year is in excess of
the actual Common Expenses for that year, the Board may, at its sole discretion (a) return each Owner’s
share of the Common Surplus: (b) credit each Owner’s share of the Common Surpius to each Owner’s

payment as for the Regular Assessment for the following year; or (c) apply the Common Surplus to the
reserve.

5.10  Assessment Certificate. The Association shall, upon demand, at any reasonable time,
furnish to any Owner liable for Assessments a certificate in writing signed by an Officer or other
authorized agent of the Association, setting forth the status of said Assessments; i.e., “current”, and if not
current, “delinquent” and the amount due. Such certificate shall be conclusive evidence of the payment of
any Assessment therein stated to have been paid. A reasonable charge to cover labor and materialg may
be made in advance by the Association for each certificate.

5.11  Books and Records of the Association. The Association shall keep full and correct books
of account. The Association shall make available to all Lot Owners and the holders of all first mortgages
on Lots, current copies of the books, records and financial statements of the Association upon reasonable
request during normal business hours. All funds collected by the Association shall be held and expended
solely for the purposes designated by this Declaration and shall be deemed to be held for the use, benefit
and account of the Association and all of the Lot Owners. All books and records must be kept in
accordance with good accounting procedures and must be reviewed at least once a year by an independent
accounting firm.

512 Non-Payment of Assessment. Any Assessments levied pursuant to these covenants
which is not paid on the date when due shall be delinquent and shall, together with such interest and other
costs as set out elsewhere in this Declaration, thereupon become a continuing lien upon the Lot which
shall bind the Lot in the hands of the then Owner and the Owner’s successors and assigns.

If the Assessment is not paid within thirty (30) days after the due date, the Assessment shall bear
interest at a reasonable rate of ten percent (10%) per year or at such other reasonable rate set by
Association in its minutes, not to exceed the maximum amount allowed by law, and the Association may
bring an action at law against the Owner personally obligated to pay the same and/or foreclose the lien
against the Lot, in either of which events interest, all costs and expenses, and all attorneys’ fees shall be
added to the amount of each Assessment. No Owner may waive or otherwise escape liability for the
Assessments by non-use or waiver of use of the Common Areas or by abandonment of his Lot.

5.13  Priority of Association Lien. The lien provided for in this Article V shall take priority
over any lien or encumbrance subsequently arising or created, except liens for real estate taxes and
assessments and liens of bona fide first mortgages which have been filed of record before a claim of this
lien hereunder has been docketed in the office of the clerk of superior court in New Hanover County, and
may be foreclosed in the same manner as a mortgage on real property under power of sale in an action
brought by the Association in accordance with the Planned Community Act. The Association is entitled
to recover its reasonable attorneys’ fees and court costs and collection costs, as part of the lien. In any
such foreclosure action, the Association shall be entitled to become a purchaser at the foreclosure sale,

5.14  Purchaser at Foreclosure Sale Subject to Declaration, Bylaws, Rules and Regulations of
the Association. Any purchaser of a Lot at a foreclosure sale shall automatically become a Member of the




Association and shall be subject to all the provisions of this Declaration, the Bylaws and the Rules and
Regulations.

5.15  Non-Liability of Foreclosure Sale Purchaser for Past Due Common Expenses. When the
holder of a first mortgage or first deed of trust of record or other purchaser of a Lot acquires title to the
Lot as a result of foreclosure of the first mortgage first deed of trust or by deed in lieu of foreclosure, such
acquirer of title, his, her or its successors and assigns, shall not be solely liable for the share of the
Common Expenses or other Assessments by the Association chargeable to such Lot which became due
prior to the acquisition of title to the Lot by such acquirer, other than Assessments for which a claim of
lien has been docketed with the New Hanover County clerk of superior court prior to the recordation of
the lien being foreclosed. Such unpaid share of Common Expenses or Assessments shall be deemed to be
Common Expenses collectible from all of the Lots, including that of such acquirer, his, her or its
successors or assigns. This provision shall not relieve the party acquiring title or any subsequent Owner
of the subject Lot from paying future Assessments.

5.16  Liability for Assessments Upon Voluntary Conveyance. In a voluntary conveyance of a
Lot, any grantee or his or her first mortgagee shall inform the Board of Directors in writing of such
contemplated conveyance and such grantee or first mortgagee shall be entitled to a statement from the
Board of Directors of the Association setting forth the amount of all unpaid Assessments (including
current Assessments) against the grantor due the Association. Neither the grantee nor the mortgagee shall
be personally obligated for any delinquent Assessments, but such delinquent Assessments, along with
interest, late charges, costs and reasonable attorneys fees shall be a lien against the Lot in accordance with
Section 5.12 and Section 5.13 herein.

5.17  Late Charge. The Association may impose a charge against any Lot Owner who fails to
pay any amount assessed by the Association against his Lot within ten (10) days after such Assessments
are due and payable and who fails to exercise his rights under this Declaration or under the laws of the
State of North Carolina to successfully contest such Assessment. The amount of the late charge shall be
the greater of (a) twenty and 00/100 Dollars ($20.00), or (b) twenty percent (20%) of the delinquent
amount, or such other amount as may be determined by the Association from time to time. Additionally,
if a Lot Owner shall be in Default in payment of an installment upon an assessment or of a single monthly
assessment, the Association has the right to accelerate all monthly Assessments remaining due in the
current fiscal year. The total of such Assessments, together with the delinquent Assessments shall then be
due and payable by the Lot Owner no later than ten (10) days after the delivery of written notice of such
acceleration to the Lot Owner or twenty (20 days) days after mailing of such notice to him by certified
mail, whichever occurs first. If such acceleration amount is not paid by the due date, the above-described
late charge may be imposed on the part of such accelerated amount not paid by the due date.

5.18  Miscellaneous.

5.18.1 The Association may change the interest rate due on delinquent Assessments
(including any late charges), except that the rate cannot be changed more often than once every
six (6) months. As of its effective date, the new interest rate will apply to all Assessments then
delinguent,

5182 The Owner has the sole responsibility of keeping the Association informed of
the Owner’s current address if different from the Lot owned. Otherwise notice sent by
Association to the Lot is sufficient for any notice requirement under this Declaration.

5.18.3 The lien under this Article V arises automatically, and no notice of lien need
be recorded to make the lien effective.



5.184 The Assessment lien shall include all collection costs, including demand
letters, preparation of documents, all attorneys’ fees, court costs, filing fees, collection fees, and
any and all other expenses incurred by the Association in enforcing or collecting the Assessment.

5.18.5 Any Assessment otherwise payable in installments shall become immediately
due and payable in full without notice upon Default in the payment of any installment. The
acceleration shall be at the discretion of the Board.

5.18.6 No Owner of a Lot may exempt himself or herself from liability for his or her
contribution toward the Common Expenses by waiver of the use or enjoyment of any of the
Common Areas or by the abandenment of his or her Lot.

5.18.7 This Section 5.18 applies to every type of Assessment.

ARTICLE VI

EASEMENTS AND ENCUMBRANCES

6.1 Easement for Encroachments. The Dwelling Units, all utility lines, and all other
improvements as originally constructed by or on behalf of Declarant or its assigns shall have an easement
to encroach upon any setback, Lot or Common Area as a result of the location of the building, utility lines
and other improvements across boundary lines between and along Lots and/or the Common Areas, or as a
result of building or improvement movement or alterations or additions from time to time, provided that
such alterations or additions have complied with the requirements of this Declaration.

6.2 Lot’s Utility Easements. FEasements are granted in favor of each Lot Owner to and
throughout the Common Areas and, if necessary, the setback areas of any other Lots, as may be necessary
for the installation, maintenance, repair and use of underground water, gas, sewer, power and other
utilities and services including power and communication, now or hereafter existing, including
maintaining, repairing and replacing any pipes, wires, ducts, conduits, equipment, fixtures, utility, power
or communication lines or equipment, or other components. The foregoing notwithstanding, no Lot
Owner (other than Declarant) may exercise the easement rights reserved in this Section 6.2 without the
prior written approval of the Board as described in Section 6.6 below and the Declarant, so long as it
owns a Lot in the Subdivision.

6.3 Utility Easements. Easements are reserved and/or granted hereby in favor of the
Declarant and/or the Association through each Lot (provided that such easements shall not materially and
unreasonably interfere with the use of any dwelling located upon any Lot) and the Common Areas for the
purpose of installing, laying, maintaining, repairing and replacing any pipes, wires, ducts, conduits,
equipment, fixtures, utility, power or communication lines or equipment, or other components throughout
the Common Areas. Each Lot Owner and/or his respective mortgagee by acceptance of a deed conveying
such ownership interest and each mortgagee encumbering such ownership interest, as the case may be,
hereby irrevocably appoint Declarant, or the Association, as the case may be, as his attorney in fact,
coupled with an interest, and authorize, direct and empower such attorney, at the option of the attorney, to
execute, acknowledge and record for and in the name of such Lot Owner and his mortgagee, such
easements or other instruments as may be necessary to effect the purpose of this Section 6.3. The
easements may be assigned and/or granted by the Declarant and/or the Association to any utility or
service company.




6.4 General Easements. An easement is hereby reserved and/or granted in favor of the
Declarant and/or the Association in, on, over and through the Common Areas, the Lots and/or Dwelling
Units for the purposes of maintaining, cleaning, repairing, improving, regulating, operating, policing,
replacing and otherwise dealing with the Common Areas, Lots and/or Dwelling Units, including all
improvements thereon as required or permitted by the Constituent Documents or applicable law. The
Association is granted an easement over each Lot for the purposes of providing Lot maintenance when an
Owner fails to provide maintenance and upkeep in accordance with this Declaration. An easement is
hereby reserved in favor of Declarant over the Common Areas for the purpose of advertising or
promoting sales of Lots or Dwelling Units in the Subdivision.

6.5 Access Easement. Appurtenant to each Lot is an easement over any Common Area for
necessary pedestrian and vehicular ingress and egress to and from any such Lot over the Common Areas,
to and from a thoroughfare. The easement shall be over such walkways, driveways, or other ways as are
designated by the Declarant and/or the Association and shall be subject to the terms of the Constituent
Documents.

6.6 Use of Easement. Any use of the rights and easements granted and reserved in this
Article VI shall be reasonable. If any damage, destruction, or disturbance occurs to a Lot or Common
Area as a result of the use of any easement or right, the Lot or Common Area shall be restored by, or at
the direction of, the Association promptly in a reasonable manner at the expense of the person or persons
making the use of the easement or right that resulted in the damage, destruction or disturbance. Before
beginning work, Association may require all or any part of the expected expense to be prepaid by that
person or those persons liable for the expense. Additionally, should any Lot Owner other than Declarant
elect to exercise its easement rights hereunder, it shall be required to obtain the Board’s prior written
approval (not to be unreasonably withheld), after providing the Board with detailed plans of its proposed
work, as well as evidence of appropriate insurance and other such reasonable information or assurances as
the Board may require. No easement may be granted across, through, over, or under any Lot or Common
Area, which materially restricts ingress and egress to the Lot or Common Area, unless reasonable
alternate ingress and egress is provided or unless the restrictions is only temporary. All easements
reserved hereunder shall be perpetual and non-exclusive.

6.7 Regervation of Access Easement by Declarant. Declarant reserves an easement for itsetf,
its grantees, successor and assigns, to enter upon the Subdivision for access, including ingress and egress
for both vehicles and pedestrians, to and from any public street, road, land, walkway or right-of-way. The
casement shall be over all the streets and other access ways of the Subdivision. Declarant further reserves
the right to connect, at Declarant’s expense, to any street, roadway, walkway or other means of access
that are located on the Common Areas of the Subdivision. This reservation of access easements and the
right of connection should be construed liberally in favor of the Declarant, in order to facilitate the
development of ali or any portion of MARSH LANDING PLACE.

6.8 Reservation of Construction Easement by Declarant. The Declarant reserves the non-
exclusive right and easement to temporarily go upon the Subdivision in order to complete the
development of the Subdivision and the construction of the improvements to be located therein, and to
develop other neighboring land. The easement should be construed broadly in favor of the Declarant,
including giving Declarant the right to store temporarily construction materials, equipment or dirt. After
the construction is finished, Declarant must, at Declarant’s cost, repair any damage done to the
Subdivision including to any landscaping. As soon as reasonably possible after Declaration has
completed construction on the neighboring land, Declarant must remove all debris, equipment, materials
and dirt from the Subdivision.




6.9 Reservation of Easement for Street Lights/Right to Contract With Power Supplier, The
developer reserves the right to subject the real property in this subdivision to a contract with Progress
Energy Carolinas for the installation of street lighting which requires a continuing monthly payment to
Progress Energy Carolinas by each residential customer.

6.10  Declarant’s Easements; General. The easements and grants reserved for and granted to
the Declarant also benefit and bind any heirs, successors and assigns of Declarant and their respective
guests, invitees or lessees, including, without limitation, assignees of Declarant who do not own property
within MARSH LANDING PLACE.

6.11  Easements to Run with Land. All easements and rights described in this Article VI are
easements appurtenant, running with the land, perpetually in full force and effect, and at all times shall
inure to the benefit of and be binding on the Declarant, its successors and assigns, and any Owner,
purchaser, mortgagee, and other person or entity now or hereafter having an interest in the Subdivision, or
any part or portion of it.

6.12  Reference to Easements and Deeds. Reference in the respective deeds of conveyance or
any mortgage or trust deed or other evidence of obligation, to this Declaration, shall be sufficient o create
and reserve such easements and rights to the respective grantees, mortgagees and trustees in said
instruments as fully and completely as those such easements and rights were recited fully and set forth in
their entirety in such instruments.

ARTICLE VII

INSURANCE

7.1 General Insurance. The Association shall carry a master policy of fire and extended
coverage, vandalism, malicious mischief and liability insurance on any insurable interest in the Common
Areas; and if required by law, workmen’s compensation insurance with respect to the Subdivision and the
Association’s administration thereof in accordance with the following provisions:

7.1.1 All Common Areas now or at any time hereafter constituting a part of the
Subdivision shall be insured against fire and other perils covered by a standard extended coverage
endorsement, in an amount not less than one hundred (100%) percent of the replacement value
thereof, with a deductible agreed to by the Board of Directors, exclusive of the cost of the land,
foundations, footings, excavation, and architect’s fees, without deduction for depreciation. The
policy shall have cost of demolition, water damage (excluding floods, backing up of sewers and
drains, the running off of surface water, and the overflow of a body of water), and agreed amount
endorsements and a deductible on any single loss or group of losses within one year in such
amounts as shall be found reasonable by the Board of Directors, after carefully considering and
comparing the increased premium costs resulting from a low deductible with the lower premium
costs but higher per loss risk resulting from a high deductible, together with all other pertinent
factors.

7.1.2 The Board of Directors shall review the insurance coverage required under
this Section 7.1 at least annually, and if any of such insurance coverage becomes impossible or
impractical to obtain, the Association shall obtain coverage that most closely approximates the
required coverage with the deductible provisions as determined by the Board of Directors. In any



event, all such insurance must comply, at a minimum, with the applicable requirements set forth
in the North Carolina Planned Community Act.

7.13 The Association shall also maintain liability insurance in reasonable
amounts, covering all occurrences commonly insured against for death, bodily injury, and
property damage arising out of or in connection with the use, ownership, or maintenance of the
Common Areas. The Association shall try to have its liability insurance contain cross-liability
endorsements or appropriate provisions to cover liability of the Lot Owners, individually and as a
group (arising out of their ownership interest in the Common Areas), to another Lot Owner.

7.2 Fidelity Insurance. The Association must have fidelity coverage against dishonest acts
on the part of Officers and employees, Members of the Association, members of the Board, trustees,
employees or volunteers responsible for the handling of funds collected and held for the benefit of the Lot
Owners. The fidelity bond or insurance must name the Association as the named insured and shall be
written in an amount sufficient to provide protection which is in no event less than the insured’s total
Regular Assessment, plus all accumulated reserves and all other funds held by the Association either in its
own name or for the benefit of the Lot Owners.

7.3 Directors’ and Officers’ Errors and Omissions Insurance. The Association shall purchase
insurance to protect itself and to indemnify any Director or Officer, past or present against expenses
actually and reasonably incurred by him/her in connection with the defense of any action, suit or
proceeding, civil or criminal, in which he is made a party by reason of being or having been sueh Director
or Officer, except in relation to matters as to which he shall be adjudged in such action, suit or proceeding
to be liable for negligence or misconduct in the performance of duty to the Association; or to obtain such
fuller protection and indemnification for Directors and Officers as the law of North Carolina permits. The
policy or policies shall be in an amount to be reasonably determined by the Association.

7.4 Premiums. All premiums upon insurance purchased by the Assaciation shall be Common
Expenses. Notwithstanding the foregoing, the Lot Owners may be responsible for certain deductibles to
the insurance policies purchased by the Association as outlined in Section 7.1 and Section 7.6 herein.

7.5 Proceeds. Proceeds of all insurance policies owned by the Association shall be received
by the Association; provided, however, the proceeds of any insurance received by the Association
because of property damage shall be applied to repair and reconstruction of the damaged property, except
as may otherwise be permitted by this Declaration.

7.6 Responsibility of Lot Owner. The Association shall not be responsible for procurement
or maintenance of any insurance covering any Lot or Dwelling Unit, or the contents of and Lot or
Dwelling Unit nor the liability of any Lot Owner for injuries not caused by or connected with the
Association’s operation, maintenance or use of the Common Areas or other property located in the
Subdivision. Each Lot Owner shall, at his or her own expense, obtain public liability insurance for
personal injuries or damage arising out of the use and occupancy of or occurring within his Lot or
Dwelling Unit. In addition, each Lot Owner shall maintain fire and extended coverage insurance on his
Dwelling Unit, and the contents of his Dwelling Unit. The Association may request the Lot Owner to
provide a copy of the policy(s) to the Association evidencing this insurance coverage at any time.

Each Lot Owner agrees that if any Owner(s) damages a building or other improvements now or at
any time hereafter constituting a part of the Common Areas of the Subdivision which is covered under the
Association’s insurance policy, the Owner or Owners causing such damage shall be responsible for
paying the lesser of: (a) the cost of repair or replacement of such Common Areas that is not covered
under the Association’s insurance policy; or (b) the cost to repair and/or replace any damage to a building



