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THIS DECLARATION, made on the date hereigg%fLJ G JEErkéL

er sé
‘'by DANA A. KELLY and CECILIA K. CHU, hereinafter referred to
collectively as "Declarant", i :

WITNESSETH:

WHEREAS, Declarant is the owner of certai
or near the City of Durham, County of Durham,
Carolina, which is more pParticularly described as

n property in
State of North
follows:

BEING all of the New Hope Bluffs Townhouse
consisting of fourteen townhouse lots and 3

feet of open Space, all as shown on plat
Hope Bluffs, A Townh

Book 133 at Page 190

Development,
l, 218 square
entitled "New
ouse Development" recorded in Plat
of the Durham County Registry.

NOW, THEREFORE, Declarant hereby declares that all of

d, sold and conveyed
restrictions, covenants and
of protecting the value and

subject to the following easements,

conditions, which are for the purpose
desirability of, and which shall run with, the real property and
be binding on all parties having any right, title or interest in
the described properties or any part thereof, their heirs,

Successors and assigns, and shall inure to the benefit of each
owner thereof.
ARTICLE I
DEFINITIONS
Section 1. "Association" shall mean and refer to New
Hope Bluffs Townhomes Association, Inc., its successors and
assigns.

ectio . "Ow

ner" shall mean and refer to the recorqd
owner, whether one or mo

re persons or entities, of a fee simple
title to any Lot which is a part of the Properties, including
contract sellers, but excluding those having such interest merely
a8 security for the performance of an obligation

- “Properties" shall mean and refer to that
certain real Property hereinbefore described, and such additions

thereto as may hereafter be brought within the jurisdiction of the
Association, .

3189:
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-Section 4. "Common Arear shall mean all real property
owned by the Association for the common use and enjoyment of the

Section 5. M"Lot" ghall mean and refer to any plat of
land shown upon any recorded subdivision map of the Properties,
with the exception of the Common Area. :

Section 6. "Declarant" shall mean and refer to Dana a,
Kelly and Cecilia Chu, their successors and assigns,

Section 7. "Member" shall mean and refer to every person
or entity who holds membership in the Association.

ARTICLE II

PROPERTY RIGHTS

shall have a right and easement of enjoyment in and to the Common
Area which shall be appurtenant to and shall Pass with the title
to every Lot, subject to the following pProvisions:

(a) the right of the Association to suspend the
voting rights by an owner for any period during which any

(b) the right of the Association to dedicate or
transfer all or any part of the Common Area to any public
agency, authority, or utility for such purpeoses and
subject to such conditions as may be agreed by the
members, No such dedication or transfer shall be
effective unless an instrument signed by two-thirds (2/3)
of the members agreeing to such dedication or transfer

(c) the right of the Association, in accordanca
with its Articles and Bylaws, to borrow money for the
purpose of improving the Common Area and facilities and
in aid thereof to mortgage said Property, and the rights
of such mortgagee in said pProperties shall be subordinate
to the rights of the homeowners hereunder;

(d)  the right of the individual members to the

exclusive use of parking spaces ag provided in this
Article;

B I R
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(e) easements as provided in Article XII hereof.

Section 2. Delegation of Use. Any owner may delegate,
in accordance with the Bylaws, his right of enjoyment to the Common
Area and facilities to the member of his family, his tenants or
contract purchasers who reside on the property.

Sectjon 3. Title to the Common Area. The Declarant

hereby covenants for themselves, their heirs and assigns, that they
will convey fee simple title to the Common Area to the Association,
free and clear of all encumbrances and liens, prior to the
conveyance of the first lot in each phase.

Section 4. Parking Rights. Ownership of each lot shall
entitle the owner or owners thereof to the use of not more than two
(2) automobile parking spaces which shall be as near and convenient
to said Lot as reasonably possible, together with the right of
ingress and egress in and upon said parking areas and over any
private streets leading to and from such areas. The Association
shall have the right to permanently assign one vehicular parking
space for each dwelling such space to be as near the dwelling to
which it is assigned as is reasonably possible. The Association
may regulate the parking of boats, trailers and other such items
on the Common Area. No boats or trailers of owners, members or

"their guests shall be parked within the right-of-way of any public
street in or adjacent to New Hope Bluffs Townhomes.

Sectjon 5. TV Antennas and Cablevision. The Association
may contract for the provisions of a central television antenna for
the convenience of the members, or in the absence of the
availability thereof, may supply cablevision and the cost of either
of these may be included in annual i

Association may regulate or prohibit the erection of television
antennas or disc on individual lots.

ARTICLE III
MEMBERSHIP AND VOTING RIGHTS

Section 1. Every owner of a lot which is subject to
assessment shall be a member of New Hope Bluffs Townhomes
Association, Membership shall be appurtenant to and may not be
separated from ownership of any Lot which is subject to assessment.

e . The Association shall have one class of
voting membership. Members shall be all owners and shall be

entitled to one vote for each lot owned. When more than one person
owns an interest in any lot, all such persons shall be members.,
The vote for such lot shall be exercised as they among themselves
determine, but in no event shall more than one vote be cast with
respect to any lot. No fractional vote shall be permitted.
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ARTICLE 1v -
COVENANT FOR MAINTENANCE ASSESSMENTS

- Rection 1. e S0

. The Declarant, for each lot owneq within the
Properties, hereby covenants and each Owner of any Lot by
acceptance of a deeqd therefore whether Or not it shall be so
expressed in such deed, is deemed to covenant ang agree to pay to
the Association: (1) annual assessments or charges, ang (2)
Special assessments Or capital improvements, Such assessments tgq
be establisheq and collected as hereinafter Provided. The annual
and special assessments, together with interest, costs, and
reasonable attorney's fees, shali pe a charge on the land and shall
be a continuing lien upcn the pProperty against which each such
assessment is made. Each such assessment, together with interest,
cost and reasonable attorney's fees, shall also be the personal

the delinquent assessments shall not pass to his Successors in
~title unless eéxpressly assumed by them,

Section 2. Purpose of Assessments. The assessments
levied by the Association shal] be used exclusively to promote the
recreation, health, safety, ang welfare of the residents of the
Properties and in particular for the improvement ang maintenance
©f properties, services and facilities devoted to this purpose ang

Common Area, including but not limited to the cost of repairs,
replacements ang additiens, the cost of labor, equipment,
materials, management ang Supervision, the bPayment of taxes and
public assessments assessed against the Common Area, the
Procurement ang maintenance of insurance in accordance with the
Bylaws angd this DECLARATION, the employment of attorneys to
represent the Association when hecessary, and such other needs ag

Section 3. gsess - Until January
1l of the year immediately following the ¢onveyance of the first Lot

to an Owner, the maximum monthly assessment shall be oOne Hundreg
Twenty Dollars ($120.00) per lot payable Qquarterly,

(b) From and after January 1 of the year
immediately following the conveyance of the first Lot to

4
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an Owner, the maximum annual assessment may be increased
above the increase permitted in Section 3.(a) above by
a vote of the members for the next succeeding five years
and at the end of each such period of five years, for
each succeeding period of five years, provided that any
such charge shall have the assent of two-thirds (2/3) of
the votes of the members who are voting in person or by
proxy, at a meeting duly called for this purpose, written
notice of which shall be sent to all members not less
than 30 days nor more than 60 days in advance of: the
meeting setting forth the purpose of the meeting. The
limitations hereof shall not apply to any change in the
maximum and basis of the assessments undertaken as or
incident to a merger or consolidation in which the
Association is authorized to participate under its
Articles of Incorporation. .

(c¢) The Board of Directors may not fix the annual
assessment at an amount in excess of the maximum.

"Section 4. Special Assessment for Capital Improvements.
In addition to the annual assessments authorized above the

Association may levy, in any assessment year, a special assessment
“applicable to that year only for the purpose of defraying in whole
or in part, the cost of any construction, reconstruction, repair
or replacement of a capital improvement upon the Common Area, and
in connection with exterior maintenance, including fixtures and
personal property related thereto, provided that any such
assessment shall have the assents of two-thirds (2/3) of the votes

of members who are voting in person or by proxy at a meeting duly
called for this purpose.

Section 5. Notice and Quorum for Any Action Authorized
Under Section 3 and 4. Written notice of any meeting called for
the purpose of taking any action authorized under Section 3 or 4
shall be sent to all members not less than 30 days nor more than
60 days in advance of the meeting. At the first such meeting
called, the presence of members or of proxies entitled to cast
sixty percent (60%) of all the votes of the membership shall
constitute a quorum. If the required quorum is not present,
another meeting may be called subject to the same notice
requirement, and the required quorum at the preceding meeting.

Section 6. Unjiform Rate of Assessmept. Both annual and
special assessments must be fixed at a uniform rate for all Lots
and may be collected on a monthly basis. Notwithstanding any
provision in this Declaration, the Articles of Incorporation and
Bylaws to the contrary, no lot shall be subject to the assessment
until the first day of the month following the issuance of a
certificate of occupancy for such lot by the City of Durham.
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Due Dates. The annual assessments provided for herein shall

assessment period. Written notice of the annual assessment shall
be sent to évery Owner subject thereto. The due dates shall be
established by the Board of Directors. The Association shall, upon
demand, and for a reasonable charge, furnish a certificate signed
by an officer of the association setting forth whether the
assessments on a specified Lot have been paid, which certification
shall be binding on the Association,

Section 8. Effect of Nonpayment of Assessments; Remedies
of the Association. Any assessment not paid within thirty (30)

days after the due date shall bear interest from the due date at
the rate of ten percent Per annum. The Association may bring an
action at law against the Owner personally obligated to pay the
Same, or foreclose the lien against the property. No owner may
waive or otherwise escape liability for the assessments provided

for herein by non-use of the Common Area or abandonment of this
Lot.

shall be subordinate to the lien of any first mortgage and ad
valorem taxes. Sale or transfer of any Lot shall not affect the
assessment lien. However, the sale or transfer of any Lot pursuant

shall relieve such Lot from liability for any assessments
thereafter becoming due or from the lien thereof.

Section 10. Exempt Property. all properties dedicateq
to, and accepted by, a local public authority and all properties
owned by a charitable or nonprofit organization exempt from
taxation by the laws of the State of North Carolina shall be exempt
from the assessments created herein. However, no land or

improvements devoted to dwelling use shall be exempt from said
assessments,

ARTICLE V.
PARTY WALLS

Section 1. ules - Each wall
which is built as a part of the original construction of the

dwelling upon the Properties and placed on the dividing 1line
6
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between the Lots and all reconstruction or extensions of such walls
shall constitute party walls, and, to the extent not inconsistent
with the provisions of this Article, the general rules of law
regarding party walls, lateral support in below-ground construction

and of liability for property damage due to negligence or willful
acts or omissions shall apply thereto.

_ Sectio . Sharing of Repair and Maintenance. The cost
of reasonable repair and maintenance of a party wall shall be

shared by the Owners who make use of the wall in proportion to such
use L]

Section 3. estruction by Fire or Other Casuvalty. 1If
a party wall is destroyed or damaged by fire or other Casualty, any

Section 4. Weatherproofing. Notwithstanding any other
provisions of this Article, an Owner who by his negligent or
. willful act causes the party wall to be expo

shall bear the whole cost of
against such elements.

Section_s. Right to Contribute Runs with Land, The

Section 6. Certification by Adijoining Property Owner
That No Contribution is Due. If any Owner desires to sell his
property, he may, in order to assure a prospecti

no adjoining property owner has a right of contri
in this Article v j

ut charge, which

however, that where the adjoining property owne
contribution, the certification shall contai
amount claimed together with the basis for the claim.

. . In the event of any dispute
arising concerning party wall, or under the provisions of thig

Article, such dispute shall be settled by arbitration as provided

by the laws of North Carolina, relating to arbitration as then
existing. :




ARTICLE VI
ARCHITECTURAL CONTROL
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. No building, fence, signs, wall or other structure shall
be commenced, erected or maintained upon the Properties, nor shall
any exterior addition to or change or alteration therein be made

height, materials, and location of the same shall have been
submitted to and approved in writing as teo harmony of external
design and location in relation to surrounding structures ang to
topography by the Board of Directors of the Association or by an
architectural committee composed of three (3) or more
representatives appointed by the Board. 1Ip the event said Board
or its designated committee, fails to approve or disapprove such

specifications have been submitted to it, approval will not be
required and this Article will be deemed to have been fully

ARTICLE VII
EXTERIOR MAINTENANCE

« In addition to maintenance of the Common
Area, the Association shall provide exterior maintenance upon each
lot which is subject to assessment hereunder, as follows: paint,
repair, replace and care for roofs, gutters, downspouts, exterior
building surfaces, trees, shrubs, grass, walks, mailboxes fences
installed by the Association, exterior post lights (including
electricity therefore), and other exterior improvements. Such
exterior maintenance shall not include glass surfaces, screens,
awnings, and.if permitted, approved additions to dwellings made
after completion of the initial dwelling (unless maintenance of
such addition is affirmatively assumed by the Association),

assessment payable by him to the Association. If, in the opinion
of the Association any such owner fails to maintain his rear yard
in a neat and orderly manner the Association may revoke the owner's
maintenance right for a pPeriod not to exceeqd one year. The Qwners
shall not plant any vegetation in the front yard except with the
prior written approval of the Association. The Association hereby
reserves an easement unto itself, its agents, and employees for
access over the Common Area and lots for the purpose of performing
the maintenance and repairs provided for in this Declaration.
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In the event that the need for maintenance or repair is
caused through the willful or negligent act of the Owner, his
family, or guests, or invitees, or employees, or subcontractors,
or tenants, the cost of such maintenance shall be added to and
become a part of the assessment to which such lot is subject.

Section . Maintenance by Owner. In cases where

maintenance or repair is required in this Declaration to be done
‘or made by an Owner, and such maintenance or repair has not
commenced within sixty (60) days, or if commenced, is not completed
within a reasonable time thereafter, the Association may, upon
thirty (30) days written notice to such owner make or complete such
maintenance or repairs, and the cost thereof shall be an additional
assessment applicable only to such lot and Cwner, and shall be
payable as determined by the Board of Directors.

ARTICLE VIII

INSURANCE AND RECONSTRUCTION

Section 1. Insurance. The insurance which shall be

carried upon the Townhomes shall be governed by the following
provisions:

(i) All improvements comprising the Townhomes shall
be insured by the Association in an amount equal to the
full insurance replacement value thereof, exclusive of
excavation and foundations. Such coverage shall afford
protection against the following:

(a) loss or damage by fire and other

hazards covered by standard extended coverage
" endorsement; and

(b) such other risks as from time to
time according to custom shall be covered with
respect to buildings similar to the buildings
in construction, location and use, including,
but not limited to, vandalism, malicious
mischief, windstorm and water damage, subject
to such deductible amounts not in excess of
$1,000.00 as the Board shall determine. The
policy or policies providing. such coverage
(hereinafter called "Casualty Insurance")
shall provide that the coverage thereof shall
not be terminated for non-payment of premiums
without at least ten (10) days' written notice
to each Unit or Lot mortgagee. All Casualty
Insurance policies shall be purchased by the
Association for the benefit of the Grantor,
the Association, the Unit or Lot Owners and
their respective mortgagees, as their
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- interests may appear, and shall provide (a)
for the issuance of certificates of insuranca
with mortgagee endorsements to the holders of
mortgages on the Units of Lots, if any, and.
(b) that the insurer waives its rights of
subrogation against unit or Lot Owners,
Occupants and the Association. all Casualty
Insurance policies shall provide that all
pProceeds payable as a result of Casualty

losses shall be paid to the Association as
Trustee.

Property occurring upon in or about, or arising from or
relating to the Common Areas including without limitation
water damage, legal liability, hired automobile, non-
owner automobile and off-premises employee Ccoverage, such
insurance to bpe in such amounts as is determineqd
necessary and adequate from time to time by the Board.

relating to the Common Areas shall, for any reason, not
fully cover any such liability, the amount of any deficit
shall be assessed at a uniform rate against all Unit or

Lot owners without requirement of an affirmative vote of
the members,

the Association shal)l be paid by the Association at least
thirty (30) days prior to the expiration date of such
policies and shall be a part of the Annual Assessment.

(iv) Each Unit or Lot Owner may, at his own
éxpense, obtain public liability insurance for personal

10
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Section 2. Responsibility for Reconstruction or Repair.

If any portion of the Common Areas or Units or Lots shall be
damaged by perils covered by the Casualty Insurance, the
Association shall cause such damaged portion to be promptly
reconstructed or repaired to the extent of the funds made available
to the Insurance Trustee, as hereinafter provided, and any such
reconstruction or repair shall be substantially in accordance with
the original plans of the unit or Lot damaged or destroyed.

Section 3. Procedure for Reconstruction or Repair.

(1) Inmediately after a casualty causing damage to any
portion of the Common Areas of Units or Lots, the Association shall
obtain reliable and detailed estimates of the cost to place the
damaged property in condition as good as that before the casualty.

Such costs may include professional fees and premiums for such
bonds as the Board deems necessary.

(11) If the proceeds of the Casualty Insurance are not
sufficient to defray the estimated costs of reconstruction and
repair by the Association (including the aforesaid fees and
premiums if any) one or more special assessments shall be made
(without requirement of an affirmative vote of the Members) against
all Unit or Lot Owners in sufficient amounts to provide funds for
the payment of such costs, and the proceeds of such special
assessments shall be deposited with the Insurance Trustee.

(1ii1) The proceeds of the Casualty Insurance referred to
in Subsection (i), Section 1 of this Article VIII and the sunms
deposited with the Insurance Trustee from collections of special
assessments against Unit or Lot Owners as account of such casualty,
shall constitute a construction fund which shall be disbursed to
the Insurance Trustee and be applied by the Insurance Trustee to
the payment of the cost of reconstruction and repair of the Common
Areas, Units or Lots from time to time as the work progresses. It
shall be presumed that the first monies disbursed in payment of
such costs of reconstruction and repair shall be from insurance
proceeds; and if there is a balance in any construction fund after
payment of all costs of the reconstruction and repair from which

the fund is established, such balance shall be disbursed to the
Association,

(iv}) Each Unit or Lot Owner shall be deemed to have
delegated to the Board his right to adjust with insurance companies
all losses under the Casualty Insurance policies referred to in
Subsection (i), Section 1 of this Article VIII.

11
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satisfied these Provisions, and ghall not be liable to the mémbers
for failure to maintain sufficient Coverage, if the amount of

ARTICLE IX
USE RESTRICTIONS

Section 2. Use o roperties. No portion of the
" Properties shall be used except for residential Purposes and for
purposes incidental or accessory thereto. :

Section 3. Quite Enjoyment. No obnoxious or offensive
activity shall bpe carried on upon the Properties, nor shall

anything be done which may be or may become a nuisance of annoyance
to the neighborhood. :

Section 4. Anipails. No animals, livestock or poultry
of any kind shall be kept or maintained on any Lot or in any

dwelling except that dogs, cats or other household pets may be kept
Oor maintained provided that they are not kept or maintained for
commercial purposes, and no animal shall be permitted upon the
Common Area unless the same is under leash.

Section 5. Dwelling Specifications. No dwelling shall
be constructed or permitted to remain on any lot having an area of

the main structure, exclusive or open porches and decks, of less
than 1,000 Square feet for a dwelling of more than one story

Section 6. Signs. No sign shall be erected or permitteqd
to remain on any lot or the Common Area, or on the rights~of-way
O private or public streets within or adjacent to New Hope Bluffs
Townhomes except that a wror Sale" sgign meeting the

Section 7. Trash Collection. Trash collection services

shall be provided by the City of Durham with collection being made
by hand method,

|
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ARTICLE X

EASEMENTS

All of the Properties, including Lots and Common Areas
shall be subject to such easements for driveways, walkways, parking
areas, water lines, sanitary sewers, storm drainage facilities, gas
lines, telephone and electric power 1lines and other public
utilities as shall be established by the Declarant or by his
predecessor in title, prior to the subjecting of the Properties to
this Declaration; and the Association shall have the power and
authority to grant and establish upon, over, under and across the
Common Areas conveyed to it, subject further easements as are
requisite for the convenient use and enjoyment of the Properties,

An easement is hereby established over the Common Areas
and facilities for the benefit of applicable governmental agencies,
public utility companies and public service agencies as necessary
for setting, removing and reading of meters; replacing and
maintaining water, sewer and drainage facilities; electrical
telephone, gas and cable antenna lines; fire fighting; garbage

collection; postal delivery; emergency and rescue activities; and
. law enforcement activities,

All lots and common areas shall be subject to easements
for the encroachment of initial improvements constructed on
adjacent Lots by the Declarant to the extent that such initial
improvements actually encroach including, but not limited to, such
items as overhanging eaves, gutters and downspout and walls.

If any of the property is utilized for a detached
townhouse dwelling and such dwelling(s) is located closer than five
(5) feet from its lot line, the owner thereof shall have a
perpetual access easement over the adjoining lot to the extent
reasonably necessary to perform repair, maintenance or
reconstruction of his townhouse. Such repair, maintenance or
reconstruction shall be expediticusly and, upon completion of the
work, the owner shall restore the adjoining lot to as near the same

condition as that which prevailed prior to the commencement of the
work as is reasonably practicable.

ARTICLE XI

GENERAL PROVISIONS

Section 1. Enforcement. The Association, or any Owner,
shall have the right to enforce, by a proceeding at law or in
equity, all restrictions conditions, covenants, reservations, liensg
and charges now or hereafter imposed by the provisions of this
Declaration. 1In any such action, the Association or Owner shall
have the right to recover the costs of the action, including actual

13
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of the Lot Owners.

No amendment which would change or delete any provision
herein required by the City of Durham shall become effective unti}l
submitted to ang approved by the City. Any amendment must be

recorded in the Office of the Register of Deeds of Durham County,
North Carolina,

IN WITNESS WHEREOF, the undersigned being the Declarant

herein, has hereunto set its hand and seal, this the 25 day of
October, 1995,

4

Lo [ TT

Dana.A.’Kelly

a-{éggz’“ — (SEAL)

Cecilia K, chu

{SEAL)
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NORTH CAROLINA _

DURHAM COUNTY

1, a Notary Public of the County and State aforesaid, do
hereby certify that DANA A, KELLY and CECILIA K. CHU, personally

came before me this day and acknowledged the due execution of the
‘'foregoing instrument.

\ Witness my hand and official stamp or seal, fhis, the

/ JL

'7'Notary Public
J

-

My commission expires:

JULIE A HOBART
Notary Public, Durham County, N'%,

My Commission Expires_ 3 ) - State of North Carolina-Durham Cousity
. My Commission Expires. &k

foregolng certificatels) % F
L\ s\ ?;( ‘\‘01\(&37&‘

Aotary (Notaries) Publis for the Designated Govemments
units is {are) coctitiod 10 ba coirect.

By Jasiztoat, Deputy”
Register of Deeds
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