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DECLARATION OF RESTRICTIVE COVENANTS FOR
THE OVERLOOK AT MIDDLE SOUND LOOP

This Declaration gf Restrictive Covenants for the Overlook at Middle Sound Loop (the
“Declaration”) is made _Lmﬁé_ié[& 2014, by D.R. Horton, Inc., a Delaware corporation,

hereinafter referred to as the “Declarant ” The Declarant states and declares as follows

A The Declarant is the owner of that tract of land located in New Hanover County, North
Carolina, and described in Exhibit A attached hereto and incorporated herein (the “Property™)

B The Declarant intends to subdivide the Property into residential lots, common areas and
public rights-of-way, and to create from the Property and such additional land as may be subjected to this
Declaration pursuant to Article X below a planned commumty to be known as the Overlook at Middle
Sound Loop (the “Community”), and

C The Declarant desires to impose certain restrictive and protective covenants upon the
Property to protect and to promote the beneficial ownership, use and enjoyment of all residential lots and
units located within the Community

THEREFORE, pursuant to Chapter 47F of the North Carolina General Statutes (the “Planned
Community Act”), the Declarant hereby executes this Declaration to create The Overlook at Middle
Sound Loop and declares that henceforth all portions of the Property shall be held and owned subject to
the following terms, provisions, covenants, conditions and restrictions, which shall run with the Property
and which shall be binding upon all owners of any portion of the Property and their lessees, guests,
mortgagees, heirs, executors, administrators, successors and assigns.

Article L. Application of the North Carolina Planned Community Act.

The terms and provisions of Chapter 47F of the North Carolina General Statutes, as the same
shall be amended from time to time, shall apply to the Community
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Article I1. Definitions

The definitions set forth in N.C.G.S § 47F-1-103 shall apply to this Declaration and are
mncorporated herein, except that the terms listed below shall have the specific meanings stated:

“Ad Valorem Tax Assessments” shall mean assessments levied in accordance with Section 9 6
below

“Annexation Declaration” shall mean an instrument recorded at the New Hanover County
Registry that subjects additional land to this Declaration

“Architectural Guidelines™ shall mean the architectural, design and construction guidelines and
review procedures adopted pursuant to Article V below, as they may be amended

“Articles of Incorporation” shall mean the Articles of Incorporations for The Overlook at Middle
Sound Loop Homeowners Association, a North Carolina nonprofit corporation.

“Association” shall mean The Overlook at Middle Sound Loop Homeowners Association, a
North Carolina non-profit corporation, its successors and assigns,

“Base Assessment” shall mean the assessment levied on all Lots subject to assessment under
Article IX below to fund common expenses, as determined in accordance with Article IX below

“Board of Directors” or “Board” shall mean the executive board of the Association, as defined by
the Planned Community Act and as created by the Bylaws.

“Bylaws” shall mean the bylaws of the Association as they now or hereafter exist and as they
may be amended from time to tume

“Common Area” or “Common Areas™ shall mean all property, and any improvements thereon,
wherever located, owned or leased by or dedicated to the Association, subjected to an easement or
license in favor of the Association for the common use and enjoyment of Members or designated on the
recorded subdivision plats for the Community as “Open Space”, “Common Open Space” or “Common
Area” Common Area shall include all water and sewer lines serving more than one Lot and located
outside any public rights-of-way or utility easements. Common Area shall include any drainage
easements, stormwater pipes, detention and retention facilities not accepted by any governmental
authority for maintenance. Common Area shall include any roads, streets, sidewalks, entranceways and
cul-de-sacs 1n the Community not accepted by any governmental authority for maintenance.

“Community-Wide Standard” shall mean the standard of conduct, mamtenance, or other activity
generally prevailing in the Community, or the minimum standards established pursuant to the
Architectural Guidelhnes, Rule and Regulations, and Board resolutions, whichever is the higher standard
Declarant shall imtially establish such standard, which may involve both objective and subjective
elements The Community-Wide Standard shall evolve as the Community evolves,

“Declarant” shall mean D.R. Horton, Inc, a Delaware corporation, or any successor or assign
designated as Declarant 1n a Recorded Document executed by the immediately preceding Declarant




“Declarant Control Period” shall mean the period of time during which Declarant holds a fee
interest or contractual nght in any portion, however small, of the land described in Exhibit A and/or
Exhibit B attached hereto and incorporated herein

“Declaration” shall mean this Declaration of Restrictive Covenants for the Overlook at Middle
Sound Loop and any amendments hereto or restatements hereof.

“Governing Documents” shall mean, collectively, this Declaration, any applicable Supplemental
Declaration, the Articles of Incorporation, the Bylaws, the Architectural Guidelines and the Rules and
Regulations, as the same may be amended from time to time.

“Lot” shall mean any separate parcel of land within the Community designated for separate
ownership or occupancy and residential use.

“Limted Common Area” shall mean a portion of the Common Area reserved for the exclusive
use of one or more, but less than all, of the Lots

“Master Plan” shall mean the master land-use plan for the development of the Community
approved by New Hanover County

“Member” shall mean and refer to every person or entity entitled to membership in the
Association as provided in Article III below

“Mortgage” shall mean a deed of trust recorded at the New Hanover County Registry that 1s a
lien against any Lot “Mortgagee” shall refer to a beneficiary or holder of a Mortgage. A “First
Mortgage” shall be a Mortgage having priority over all other Mortgages encumbering a Lot “First
Mortgagee” shall refer to a beneficiary or holder of a First Mortgage

“Neighborhood” shall mean any area or areas within the Community designated by a
Supplemental Declaration to be a distinct or separate residential area within the Community, the
residents of which will share or have in common expenses, mterests, concerns, responsibilities, needs or
uses not shared by or common to all residents within the Community

“Neighborhood Assessments” shall mean assessments levied in accordance with Section 9 7
below

“Neighborhood Expenses” shall mean the actual and estimated expenses which the Association
incurs or expects to incur for the benefit of Owners within a particular Neighborhood or Neighborhoods,
which may include reasonable reserves for capital repairs and replacements and reasonable
administrative charges, as may be authorized pursuant to this Declaration or in the Supplementary
Declaration(s) applicable to such Neighborhood(s).

“Occupant” means any person occupying all or any portion of a Lot or other property located
within the Community for any period of time, regardless of whether such person is a tenant of the Owner
of such property “Occupants” shall refer to more than one Occupant.

“Owner” shall mean and refer to an owner of record of a fee simple interest in any Lot, including
contract sellers, but excluding those having an interest only as secunity for the performance of an
obhigation. There may be more than one Owner of any single Lot




“Recorded Document” shall mean any document, including any map or plat of survey, recorded
at the Office of the Register of Deeds of New Hanover County, North Carolina

“Rules & Regulations” shall mean the initial rules and regulations for use and occupancy of the
Lots and the Common Area set forth in Exhibit C, as they may be supplemented, modified, restated or
superseded pursvant to Article IV below.

“Special Assessments” shall mean assessments levied in accordance with Section 9.4 below.
“Specific Assessments” shall mean assessments levied in accordance with Section 9.5 below

“Supplemental Declaration” shall mean any declaration of covenants, conditions and/or
restrictions that Declarant may file at the New Hanover County Registry subsequently to filing this
Declaration, which shall apply only to a particular area or areas within the Community. Such
Supplemental Declaration may supplement, change, amend or supersede the terms and provisions of this
Declaration as necessary to accommodate differences between the plan of the development for the
subject property and the plan of the development for the rest of the Community.

ArticleIII.  The Overlook at Middle Sound Loop Homeowners Association.

Every person or entity who is an owner of a fee or undivided fee simple interest in any of the
Lots shall be a Member of the Association. Ownership of such interest shall be the sole qualification for
membership, and membership shall be appurtenant to and shall not be separated from such ownership
The Association shall be organized and governed as follows

3.1. Purposes. The purposes of the Association shall be:
a To operate, maintain and preserve all Common Areas, and all roads, streets, sidewalks,

decorative and protective structures (including but not limited to entry monuments and buffer walls),
ponds, Jakes, utilities, landscaped areas and other improvements located thereon, if any;

b To enforce the provisions of the Governing Documents;
¢ To perform all duties and functions allotted to owner’s associations pursuant to Article 3
of the Planned Community Act;
d. To promote and to protect the enjoyment and beneficial use and ownership of the Lots;
and
¢ To promulgate and enforce the Rules and Regulations and administrative rules and

regulations for use of the Common Area

3.2. Powers and Responsibilities. The Association shall have all powers and responsibilities and
shall perform all duties and functions allotted to owner’s associations by Article 3 of the Planned
Community Act, the terms and provisions of which are incorporated herein The Association shall also
have all rights and powers and shall perform all duties and functions that may be assigned to it by
Declarant pursuant to this Declaration




3.3. Voting Rights and Mgetings On matters of Association business submitted to vote of the
membership, there shall be two classes of membership:

Class A. Every person who is an Owner, with the exception of the Declarant, shall be a Class
A Member. Class A Members shall be entitled to one (1) vote per Lot. No more than one vote per Lot
may be cast by Class A Members, regardless of the number of Owners of a given Lot

Class B The Declarant shall be the sole Class B Member Class B membership shall be a full
voting membership and, during 1ts existence, the Class B Member shall be entitled to vote on all matters
or 1ssues before or considered by the Association The Class B Member shall be entitled to one (1) vote
for each Lot 1t owns, plus one (1) vote for each Lot owned by a Person other than the Declarant The
Class B membership shall cease and shall be converted to Class A membership at such time as the first of
the following events occur' (1) the date that all the Lots in the Community have been conveyed by the
Declarant to other Owners, (ii) the surrender by the Declarant of the right to appoint or remove any
officer of the Association or member of the Board by a Recorded Document executed by the Declarant,
or (1i1) the expiration of Declarant’s rights to appoint or remove any officer of the Association or member
of the Board pursuant to Article XI below

Unless otherwise provided herein or in the Planned Community Act, all voting matters shall be
decided by a simple majority vote. Requirements for a quorum shall be as provided by the Bylaws The
Members shall meet as provided by the Bylaws

34 Bylaws The initial Board shall enact and adopt all and any Bylaws that they deem necessary
for the operation of the Association, which Bylaws shall be binding upon all Members, their Mortgagees,
lessees, agents and invitees.

Article IV. Use and Occupancy of Lots and Common Areas.

4.1. Fundamental Restriction on Use

The Lots and Common Area shall be used for residential and related purposes only, subject to
and consistent with the Governing Documents, including the Rules and Regulations; provided that
Declarant, the Association and/or builders approved by Declarant may maintain a business or
management office within the Community, and provided that Declarant and/or any brokers or builders
approved by Declarant may maintain information centers, model homes and sales offices within the
Community Notwithstanding the above, home business use ancillary to the primary residential use of a
Lot is permitted, subject to the Rules and Regulations and all applicable laws and ordinances of
governmental authorities.

42 Fundamental Restriction on Occupancy.

All Occupants of a single Lot shall be members of a single family. For purposes of this
Declaration, a single family unit is defined as a group of individuals related by blood, marriage, adoption,
or guardianship, or not more than three (3) persons not so related, living together as a single
housekeeping unit. The number of Occupants on each Lot shall also be reasonably limited by the Lot’s
size and facilities and by a policy against disproportionate use of the Common Areas

43 Additional Restrictions on Use and Occupancy of Lots




Use and occupancy of all Lots shall be restricted as follows.

43.1 Completion of Construction Once construction of any structure located withm the
Community is begun, it must be prosecuted diligently and must be completed within twelve months of its
commencement, unless otherwise approved in writing by Declarant.

432 Subdivision of Lots. No dwelling shall be erected on less than one Lot and no Lot shall
be subdivided; however, owners of adjoining Lots may adjust a common boundary line, provided that the
adjustment conforms in all respects with all applicable governmental regulations and ordinances, and
with this Declaration.

433 Signs. No signs, billboard, banner or item of similar nature shall be displayed to public
view on any Lot, nght of way or Common Area without the prior written approval of the ARC (as
defined in Section 5.2.2 below), ncluding, but not limited to a “for sale”, “for rent” or “garage sale” sign
This provision shall not apply to marketing, construction, advertising or informational signs placed on
any Lot, right of way or Common Area by Declarant or a builder approved by Declarant. The
Association may have the right to remove, have removed, or require the removal of any such sign which
in its opimon would not otherwise be allowed under this Declaration or as amended or supplemented. A
valid easement shall exist on any Lot for such removal by the Association or its agents. Notwithstanding
anything to the contrary herein, the nights of Owners and Occupants to display on their Lots flags and
political signs normally displayed 1 or outside of residences in single-family residential neighborhoods
shall not be abridged, except that the Association may adopt reasonable time, number, size, place and
manner restrictions regulating displays which are visible from outside the Lot consistent with the
provisions of 47-F-3-121 of the Planned Community Act.

434 Refuse Storage No Lot shall be used or maintained as a dumping ground for rubbish of
any character whatsoever, nor for the storage of any property or thing that will cause such Lot to appear
in an unclean or untidy condition or that will be obnoxious to the eye, nor shall any substance, thing or
material be kept upon any Lot that will emit foul or obnoxious odors, or that will cause any noise that
might disturb the peace, quiet, comfort or serenity of the occupants of surrounding Lots. Trash, garbage
or other waste shall not be burned or disposed of on any Lot and shall be kept in sanitary contamers
approved by the ARC All equipment for the storage prior to disposal of such material shall be kept in a
clean and sanitary condition. The placement of contamers shall be approved by the ARC and, in any
event, shall be kept in an enclosed area not subject to view from any person, from any direction.

43.5 Storage of Building Materials. No lumber, brick, stone, cinder block, concrete block,
cement or other materials used for building purposes shall be stored upon any Lot longer than a
reasonable time for the completion of the construction in which they are to be used.

436 Temporary Structures. No temporary structures such as sheds shall be erected or placed
on a Lot without the written approval of the Declarant or the Association. Such structures, if permitted,
may be used only during periods of construction, and never as a residence

43.7 Parking and Vehicle Storage Only licensed and operative vehicles, classified as
passenger cars, station wagons, passenger pick-up trucks or passenger vans may be regularly parked n
driveways, provided, however, that no recreational vehicles of any kind may be permitted to park
anywhere in the Community. For the purposes of this Declaration, a recreational vehicle or “RV” shall
mean any van, utility vehicle or similar type of vehicle that 1s used for recreational purposes, such as
camping, and may be equipped with hiving facilities No vehicle will be permitted to park regularly on




any roadway within the Community No vehicle located on a Lot may be used as a dwelling, even
temporarily

438 Offensive Activities Prohibited No noxious or offensive activity shall be conducted
upon any Lot or Common Area, nor shall anything be conducted thereon tending to cause
embarrassment, discomfort, annoyance or nuisance to the neighborhood or to the Occupants of any Lot

439 Underground Utihties All utility lines serving structures located on Lots shall be
placed underground.

4310 Mobile Homes and Manufactured Housing. No mobile home, trailer or manufactured
housing shall be located on any Lot.

43.11 Screening. Satellite dishes, antennae, clotheslines, pet enclosures and the like shall not
be located on a Lot so as to be visible from any roadway or any other Lot Boats, boat trailers and
campers shall not be located on a Lot, except stored inside of a closed garage, unless fencing has been
installed on the Lot to screen the boats, boat trailers and/or campers so that they are not visible from any
roadway or any other Lot

4.3.12 Square Footage Restrictions Any dwelling erected on a residential Lot shall contain a
minmmum enclosed dwelling area of three thousand six hundred (3,600) square feet The term “enclosed
area” as used in this Section shall mean the total enclosed area within a dwelling subject to heating and
coohing; provided, however, that the terms does not include garages, terraces, open porches, decks and
stoops regardless of heating and cooling Vanances of these square footage requirements may be granted
by the Reviewer pursuant to Section 5.6, but 1 no case shall the size be less than that required by the
governmental agency having jurisdiction over the Property.

4313 Swimming Pools and Trampolines. No above ground swimming pools and no
trampolines shall be located on any Lot

4.4. Rules and Regulations

In addition to the restrictions stated above, which may be modified or rescinded only by an
amendment to this Declaration, use and occupancy of the Lots and Common Area shall be subject to the
Rules and Regulations, which are intended to govern day-to-day use and occupancy of the Lots and
Common Areas The initial Rules and Regulations are set forth in Exhibit C attached hereto and
incorporated heremn In order to adapt and respond to changing or unforeseen circumstances affecting the
Community, the Declarant, the Association and the Owners must have the ability to change the Rules and
Regulations in an expedited and nexpensive manner Accordingly, the Rules and Regulations may be
amended, supplemented and/or rescinded and restated as set forth 1n this Section 4 4.

4 4.1. Declarant’s Authority During the Declarant Control Period, the Declarant shall have the
unilateral right to amend, supplement and/or rescind and restate the Rules and Regulations, without prior
notice to the Association or to other Owners, provided that no such action by Declarant may have a
materially adverse effect on title to or marketability of any Lot

442 Board Authority The Board may amend, supplement and/or rescind and restate the
Rules and Regulations The Board shall send notice by mail to all Members concerning any such
proposed action at least five business days prior to the Board meeting at which such action 1s to be
considered. Members shall have a reasonable opportunity to be heard at a Board meeting prior to such




action bemng taken The Board’s decision on such action shall be final, subject only to subsection 4 4.1
above.

4.4 3. Members' Authority. Members representing more than Fifty (50%) percent of the total
votes in the Association, at an Association meeting duly called for such purpose, may amend, supplement
and/or rescind and restate the Rules and Regulations.

444 Conflicts. Nothing in this Article shall authorize the Board to modify, repeal or expand
the Architectural Guidelines or any provision of this Declaration In the event of a conflict between the
Architectural Guidelines and the Rules and Regulations, the Architectural Guidelines shall control. In
the event of a conflict between this Declaration and the Rules and Regulations, this Declaration shall
control

45 Limitations. The right and ability of the Declarant and the Board to amend, supplement or
restate the Rules and Regulations shall be limited as follows

451 Displays The rights of Owners to display religious and holiday signs, symbols and
decorations inside structures on their Lots of the kinds normally displayed n single-family residential
neighborhoods shall not be abridged, but no such display may violate the Community-Wide Standard or
violate any other provision of this Declaration

452 Activities Within Dwellings No rule established pursuant to this Article shall interfere
with the activities carried on within the confines of dwellings, except that the Association may restrict or
prohibit any activities that create costs for the Association or other Owners, that create a danger to the
heaith or safety of others, that generate excessive nose, traffic or use of parking facilities, that create
unsightly conditions visible outside the dwelling or that otherwise violate the provisions of this
Declaration or any applicable governmental law, ordinance or regulation

453 Alenation. No rule promulgated pursuant to this Section shall prohibit leasing or
transfer of any Lot or require consent of the Association or Board for leasing or transfer of any Lot,
however, the Association may require a minimum lease term of six (6) months and otherwise regulate the
leasing of Lots

454 Abridging Existing Rights. No rule shall require an Owner to dispose of personal
property that was 1n or on a Lot prior to the adoption of such rule and which was in compliance with all
rules previously i force This limitation shall apply only for the duration of such Owner's ownership of
the Lot personally, and this right shall not run with title to any Lot.

The limitations stated in this subsection shall not apply to amendments to this Declaration
46 Common Area Administrative Rules.
The Board may promulgate and enforce administrative rules and regulations governing use of
the Common Areas without notice to the Members or any hearing. Examples of such admimistrative rules
and regulations shall include, but not be limited to, setting hours of operation of a recreational facility or

allocating or reserving use of a facility by particular individuals at particular times.

47 Notice to Purchasers and Mortgagees




All prospective purchasers and mortgagees are given notice that use of the Lots and the
Common Area 1s restricted and governed by the Rules and Regulations, as they may be amended,
expanded, and otherwise modified hereunder Each Purchaser, by acceptance of a deed, acknowledges
and agrees that the use, enjoyment and marketabulity of his or her Lot shall be affected by the Rules and
Regulations which may change from time to time, and that the current Rules and Regulations may not be
set forth in a Recorded Document Take notice that the Declarant or the Association may have
changed the initial Rules and Regulations since the recording of this Declaration. The Association
shall provide a copy of the current Rules and Regulations to any prospective purchaser Member or
Mortgagee upon written request and payment of the reasonable cost of such copy

Article V. Architecture and Landscaping
5.1. General.

No structure or thing, including but not limited to fences, shall be placed, erected, or installed
upon any Lot and no improvements or other work (including staking, clearing, excavation, grading, and
other site work, exterior alterations of existing improvements, or planting or removal of landscaping)
shall take place on any Lot except pursuant to approval and in comphance with this Article and the
Architectural Guidelines

No approval shall be required to repamnt the exterior of a structure in accordance with the
onginally approved color scheme or to rebuild in accordance with origmally approved plans and
specifications. Any Owner may remodel, pant, or redecorate the interior of a dwelling located on his or
her Lot without approval, provided that modifications to the interior of a dwelling visible from outside
the structure shall be subject to approval

Any improvements constructed on a Lot shall be designed by and built in accordance with the
plans and specifications of a hcensed architect unless otherwise approved by Declarant or its designee
n 1ts sole discretion

This Article shall not apply to Declarant's activities or to the Association's activities during the
Declarant Control Period

5.2 Architectural Review

5.2.1 By Declarant Each Owner, by accepting a deed or other instrument conveying any legal
or equitable interest in a Lot, acknowledges that, as the developer and owner of real estate in the
vicinity of and within the Community, Declarant has a substantial interest in the quality and appearance
of improvements within the Commumty, and in determining that they enhance Declarant's reputation as
a developer and do not impair Declarant's ability to market, sell, or lease its property. Therefore, no
Owner shall commence any activity within the scope of this Article on his or her Lot unless and until
Declarant or 1ts designee has given its prior written approval for such activity, which approval may be
granted or withheld in Declarant's or 1ts designee's sole discretion

In reviewing and acting upon any request for approval, Declarant or its designee shall act solely
mn Declarant's interest and shall owe no duty to any other Person. Declarant's rights reserved under this
Article shall continue or as long as Declarant owns any portion of the real property described i Exhibit
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A or B or has the right to expand The Community pursuant to Section 10 1, unless earlier terminated by
Declarant by a Recorded Document

Declarant may, n 1ts sole discretion, designate one or more Persons from time to time to act on
1ts behalf 1n reviewing applications hereunder.

Declarant may from time to time, but shall not be obligated to, delegate all or a portion of its
reserved rights under this Article to any other Person or committee Any such delegation shall be in
writing, specifying the scope of responsibilities delegated, and shall be subject to (a) Declarant's rnight to
revoke such delegation at any time and reassume jurisdiction over the matters previously delegated, and
(b) Declarant's night to veto any decision which Declarant determines, in its sole and exclusive
discretion, to be inappropriate or inadvisable for any reason. So long as Declarant has any nights under
this Article, the jurisdiction of any other Person or committee shall be limited to such matters as are
specifically delegated to 1t by Declarant

522 Architectural Review Committee Upon delegation by Declarant or upon expiration of
the Declarant Control Period, the Association, acting through an architectural review committee
("ARC") appointed by the Board, shall assume jurisdiction over architectural matters The ARC shall
consist of at least three, but not more than seven, Persons who shall serve and may be removed and
replaced at the Board's discretion The members of the ARC need not be Members, and may, but need
not, include architects, engineers, or similar professionals, whose compensation, if any, the Board shall
establish from time to time.

Unless and until such time as Declarant delegates all or a portion of its reserved rights to the
Association or expiration of the Declarant Control Period, the Association shall have no jurisdiction
over architectural matters.

5.3 Reviewer. For purposes of this Article, the committee or entity having jurisdiction over
architectural matters in a particular case shall be referred to as the "Reviewer " The Reviewer may
establish and charge reasonable fees for review of applications hereunder and may require such fees to
be paid in full prior to review of any application Such fees may include the reasonable costs incurred in
having any application reviewed by architects, engineers, or other professionals,

54  Guidelines and Procedures

541 Architectural Guidelines Declarant may prepare Architectural Guidelines applicable to
Lots which may contam general provisions applicable to all Lots as well as specific provisions which
vary among the Lots according to location, Neighborhood, use, or other factors. The Architectural
Guidelines are intended to provide gmdance to Owners regarding matters of particular concern to the
Reviewer in considering applications hereunder. The Architectural Guidelines are not the exclusive
basis for the Reviewer's decisions, and compliance with the Architectural Guidelines does not guarantee
approval of any application. Further, the Architectural Guidelines may be more restrictive than
guidehnes followed by New Hanover County or as set forth in the International Builder’s Code

Declarant shall have sole and full authonty to amend the Architectural Guidelines as long as it
owns any portion of the real property described in Exhibit A or B or has a nght to expand the
Community pursuant to Section 10.1, notwithstanding a delegation of reviewing authonty, unless
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Declarant also delegates the power to amend the Architectural Guidelines. Upon termination or
delegation of Declarant's right to amend, the ARC shall have the authority to amend the Architectural
Guidelines with the Board's consent Any amendments to the Architectural Guidelines shall be
prospective only and shall not apply to require modifications to or removal of structures previously
approved once the approved construction or modification has commenced. There shall be no linmtation
on the scope of amendments to the Architectural Guidelines, and such amendments may remove
requirements previously imposed or otherwise make the Architectural Guidelines less restrictive.

The Association shall mamtan a copy of the Architectural Guidelines, as they may exist from
time to time, and shall make them available to Members or Owners for inspection and copying upon
reasonable notice during the Association's business hours In Declarant's discretion, such Architectural
Guidelines may be recorded at the New Hanover County Registry, in which event the recorded version,
as 1t may be amended, shall control in the event of any dispute as to which version of the Architectural
Guidelines was 1n effect at any particular time

5.42 Procedures. Except as the Architectural Guidelines otherwise specifically provide, no
activity described in Section 5.1 shall commence on any Lot until an application for approval has been
submitted to and approved by the Reviewer Such application shall include plans and specifications
showing site layout, exterior elevations, exterior materials and colors, landscaping, drainage, exterior
lighting, wrmgation, and other features of proposed construction, as applicable. The Architectural
Guidelines and the Reviewer may require the submission of such additional information as deemed
necessary to consider any apphication.

In reviewing each submission, the Reviewer may consider any factors it deems relevant,
including, without limitation, harmony of external design with surrounding structures and environment
Decisions may be based solely on aesthetic considerations Each Owner acknowledges that
determinations as to such matters are purely subjective and opinions may vary as to the desirability or
attractiveness of particular improvements Subject to Declarant's veto power described below, the
Reviewer shall have the sole discretion to make final, conclusive, and binding determinations on matters
of aesthetic judgment Such determinations shall not be subject to review so long as they are made in
good faith and in accordance with the procedures described 1n this Article

The Reviewer shall make a determination on each application within thirty (30) days after
receipt of a completed application and all required information The Reviewer may (a) approve the
apphcation, with or without conditions, (b) approve a portion of the application and disapprove other
portions; (c) disapprove the application; or (d) request further or additional information. The Reviewer
may, but shall not be obligated to, specify the reasons for any objections or offer suggestions for curing
any objections.

Until expiration of Declarant's rights under this Article, the ARC shall notify Declarant in
writing within three business days after the ARC has approved an application. The notice shall be
accompanied by a copy of the application and any additional information which Declarant may require
Declarant shall have Ten (10) days after receipt of such notice to veto any such action, wn 1ts sole
discretion, by written notice to the ARC and the applicant

In any event, the Reviewer shall notify the applicant in writing of a final determination within
forty-five (45) days after its receipt of a completed application and all required information In the event
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that the Reviewer fails to respond in a timely manner, approval shall be deemed to have been given,
subject to Declarant's veto right. However, no approval, whether expressly granted or deemed granted
pursuant to the foregoing, shall be inconsistent with the Architectural Gudelines unless the Reviewer
has granted a variance pursuant to Section 5.6.

Notice shall be deemed to have been given at the time the envelope contamning the response 1s
deposited with the U.S. Postal Service Personal delivery of such written notice shall, however, be
sufficient and shall be deemed to have been given at the time of delivery to the applicant.

If construction does not commence on a project for which plans have been approved within one
year after the date of approval, such approval shall be deemed withdrawn, and 1t shall be necessary for
the Owner to reapply for approval before commencing construction of any proposed improvements
Once construction is commenced, 1t shall be diligently pursued to completion. All work shall be
completed within one year of commencement unless otherwise specified mn the notice of approval or
unless the Reviewer grants an extension m writing, which it shall not be obligated to do If approved
work 1s not completed within the required time, it shall be considered nonconforming and shall be
subject to enforcement action by the Association, Declarant, or any aggrieved Member

The Reviewer may by resolution exempt certain activities from the apphcation and approval
requirements of this Article, provided such activities are undertaken in strict comphance with the

requirements of such resolution

55 No Waiver of Future Approvals.

Each Owner acknowledges that the Persons reviewing applications under this Article will
change from time to time and that opinions on aesthetic matters, as well as interpretation and application
of the Architectural Guidelines, may vary accordingly. In addition, each Owner acknowledges that it
may not always be possible to 1dentify objectionable features until work is completed, in which case it
may be unreasonable to require changes to the improvements involved, but the Reviewer may refuse to
approve similar proposals m the future. Approval of applications or plans, or in connection with any
other matter requiring approval, shall not constitute a binding precedent in any other matter or waiver of

the rnight to withhold approval as to any similar applications, plans, or other matters subsequently or
additionally submitted for approval

56 Variances

The Reviewer may authorize variances from comphance with any of its guidelines and
procedures when circumstances such as topography, natural obstructions, hardship, or aesthetic or
environmental considerations require, but only mn accordance with duly adopted rules and regulations.
No variance shall (a) be effective unless 1n wrniting; (b) be contrary to this Declaration; or (c) estop the
Reviewer from denying a vanance in other circumstances. For purposes of this Section, the nability to
obtain approval of any governmental agency, the issuance of any permit, or the terms of any financing
shall not be considered a hardship warranting a variance.

57 Limitation of Liability
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The standards and procedures this Article establishes are intended as a mechanism for
maintaining and enhancing the overall aesthetics of the Community, they do not create any duty to any
Person. Review and approval of any application pursuant to this Article may be based on aesthetic
considerations only. The Reviewer shall not bear any responsibility for ensuring (a) the structural
integrity or soundness of approved construction or modifications, (b) compliance with building codes
and other governmental requirements, (c) that Lots are of comparable quality, value, size, or of similar
design, aesthetically pleasing, or otherwise acceptable to neighboring property owners, (d) that views
from any other Lots or the Common Area are protected, or (e) that no defects exist in approved
construction.

Declarant, the Association, the Board, any committee, or any member of any of the foregoing
shall not be held liable for soil conditions, drainage, or other general site work, any defects in plans
revised or approved hereunder, any loss or damage arising out of the actions, maction, integnty,
financial condition, or quality of work of any contractor or its subcontractors, employees, or agents, or
any mjury, damages, or loss arising out of the manner or quality of approved construction on or
modifications to any Lot. In all matters, the Association shall defend and indemnify the Board, the ARC,
and any members thereof as provided in the Bylaws

58 Certificate of Compliance.

Any Owner may request that the Reviewer issue a certificate of architectural compliance
certifying that such Owner's Lot has no known violations of this Article or the Architectural Guidelines.
The Association shall erther grant or deny such request within Thirty (30) days after receipt of a written
request and may charge a reasonable administrative fee for 1ssuing such certificates. Issuance of such a
certificate shall stop the Association from taking enforcement action with respect to any condition as to
which the Association had notice as of the date of such certificate.

59 View Impairment.

Neither Declarant nor the Association guarantee or represent that any view over and across any
portion of the Commumity or any adjacent property will be preserved without impairment. Any additions
or changes, whether occurring in the course of developing or maintaining the Community, may diminish
or obstruct any view from Lots and any express or mmplied easements for view purposes or for the
passage of light and air are hereby expressly disclaimed.

Article V1. Maintenance and Repair

61  General All areas within the Property and all areas covered by easements or licenses
owned or held by the Association shall be maintamed to the Community-Wide Standard, and to all other
standards stated in this Declaration, any Supplemental Declaration and the Bylaws, Rules and
Regulations of the Association The Association and the individual Owners shall be responsible for such
maintenance, as provided in this Article VI

62  Association Responsibihty. Prior to their acceptance for public mamntenance, any roads,
streets, sidewalks, entranceways and cul-de-sacs i the Community shall be maintained by the
Association. Such maintenance shall include repair and reconstruction, when necessary Maintenance of
the roads, streets, sidewalks, entranceways and cul-de-sacs in the Community shall conform to the
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standard of maintenance (if one is ascertanable) which would be required by the North Carolina
Department of Transportation or other governmental entity before 1t would accept such roads, streets,
sidewalks, entranceways and cul-de-sacs for maintenance

The Association shall also maintain the following
a. All landscaped rights-of-way and all entry features;

b. All Common Areas, and all landscaping, paving, streets, sidewalks, structures and
improvements of any nature located thereon; and

c. All ponds, streams and culverts located on the Property which serve as part of any
dramnage and storm-water retention system

The Association shall be responsible for paying all ad valorem taxes levied against by Common
Areas by the applicable governing authority, 1f any

6.3 Owner’s Responsibility Each Owner shall mammtain his or her Lot and all unimproved
Common Area along the boundaries of his or her Lot (e g., area between lot line and curb) Each owner
shall maintain all landscaping, paving, structures and improvements of any nature whatsoever located on
his or her Lot. Each Owner’s maintenance of his or her Lot and adjoining, unimproved Common Area
shall include but not be limited to:

a Keeping the area free and clear of all litter, trash, refuse and wastes;
b Mowing lawns on a regular basis;

c. Pruning trees and shrubs;

d Watering lawns;

€. Keeping exterior lighting and mechanical facilities in working order,
f Keeping lawn and garden areas alive;

g Removing and replacing any dead plant material,

h. Keeping vacant land well mamntained and free of trash and weeds;

1 Keeping parking areas and driveways in good repair;

Je Complymng with all governmental health and police requirements;

k. Repaiting of all structures, and

. Repair of exterior damage to all structures

6.4  Association’s Right to Perform Owner’s Responsibility. If any Owner or Occupant of a Lot

fails to perform any of the duties or responsibilities set forth in this subsection, then the Association or
Declarant may give such person written notice of such failure and such person must within ten (10) days
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after recerving such notice (which notice shall be deemed to have been received upon deposit in any
official depository of the United States mail, addresses to the party to whom it 1s intended to be delivered
at that party’s current address as shown by the records of the Association, and sent by certified mail,
return receipt requested), perform the care and maintenance required or otherwise perform the duties and
responsibilities of such Owner. Should any such person fail to fulfill this duty and responsibility within
such period, then the Declarant or the Association, acting through its authorized agent or agents, shall
have the right and power to enter onto the Lot in question and perform such care and maintenance
without any liability for damages for wrongful entry, trespass or otherwise at any person. All Owner(s)
of a Lot on which such work 1s performed shall be liable for the cost of such work together with interest
on the amounts expended by the Association or the Declarant in performing such work computed at the
rate of twelve percent {12.00%) per annum from the date(s) such amounts are expended until repaid to
the Association or the Declarant, as the case may be, and for all costs and expenses incurred in seeking
the comphiance of such Owner with his duties and responsibilities hereunder, and shail reimburse the
Association or the Declarant, as the case may be, on demand for such costs and expense (including
interest as above provided). If such Owner shall fail to reimburse the Association or the Declarant, as the
case may be, within thirty (30) days after mailing to such Owner of a statement for such costs and
expense by the Association or Declarant, the Association has performed the work on the Lot of the
delinquent Owner(s), the Association may charge a Specific Assessment for such amounts against the
Lot of such Owner(s), and proceed to collect such Specific Assessment as provided in Article IX below.

65  Cost of Maintenance. All costs of the Association 1n meeting its responsibilities pursuant to
this Section shall be Common Expenses.

6.6 Conveyance of Common Area to Association, No Imphed Rights. Declarant, or the owner of
the property with the consent of the Declarant, may transfer or convey to the Association at any time and
from time to time any personal property and any interest in improved or unimproved real property. Such
conveyance shall be deemed to be accepted by the Association upon dehvery of any personal property or
upon recordation with the New Hanover County Registry of a non-warranty deed conveying any interest
in real property, and the property shall thereafter be Common Area to be used and, if and as provided in
this Article VI, maintained by the Association for the benefit of its Members. The Declarant shall not be
required to make any improvements whatsoever to property to be conveyed and accepted pursuant to this
Section and shall have no duty or obligation to convey any property or property rights to the Association
regardless of whether or not any such property has been made available for the use of Owners
Declarant, or the owner of the property with consent of Declarant, may reserve, by lease, license,
easement or otherwise such rights of use and enjoyment in and to all or any portion of the property so
conveyed as Declarant may reasonably require so long as such reservation 1s not materially inconsistent
with the overall scheme of development for the Community Neither the recordation of any subdivision
plat nor the use by the Owners or maintenance by the Association of any property shall create any rights,
easements or licenses, in the Association or the Owners, express or implied, unless and until any such
property rights, easements or licenses are conveyed by the Declarant or the owner of such property to the
Association or the Owners, as the case may be, by an instrument recorded 1n the Office of the Register of
Deeds of New Hanover County, North Carolina

6.7  Liahillity. Owners, Occupants and their guests shall use the Common Area and all portions of
the Community not contained within a Lot at their own risk and shall assume sole responsibility for their
personal belongings used or stored thereon. All Owners and Occupants shall have an affirmative duty
and responsibility to inspect the Common Area and all portions of the Community not contained within a
Lot for any defects, perils or other unsafe conditions relating to the use and enjoyment thereof The
Association, the Declarant and their respective officers, directors, employees, representatives and agents
shall not be held hable for personal injury to any person, nor for loss or damage to personal belongings
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